IN THE HIGH COURT OF FLIL

AT SUVA
CIVIL JURISDICTION

Civil Action No.: HBC 257 of 2017

BETWEEN: SAAD AMJAD T/A PARADISE CARS situated at 37 Manoca Street.

China Garden, Nausori. in Fiji
PLAINTIFF

AND: FiJl PORTS TERMINAL LIMITED a limited lighility company
having its registered office situated at the Administration Building.
Princess Wharf, Suva, Fijt.
DEFENDANT
Counsel . Plaintiff: Mr. Nand. A

Defendant: Mr. Narayan. E

Proposed Party {Carpenters Shipping): Mr. Chand. V
Date of Decision . 02.04.2020

DECISION

[NTRODUCTION

1.

On the date of the trial counsel for the Plaintiff withdrew. Current solicitors filed an
application for amendment to the writ of summons and statement of claim and also joinder
of a party to the action. Joinder of a party 10 the action necessitated complete overhaul of
the statement of claim. but the cause of action against first Defendant  in the proposed
amendment, is failure to take due care of the goods during storage at ports. Plaintiff alleges
that his vehicles were damaged due to Clinker dust which were deposited on the vehicles
as they werc kept near Clinker unloading apparatus inside port. Proposed second
Defendant (second Defendant) had acted as cusloms agent. In terms of Section 153 of the
Customs Act 1986 creates a legal fiction so that customs agent becomes the OWNET of the
goods. This creates legal rights and obligations to such an agent. Second Defendant in the
affidavit in opposition Further stated there was a verbal agreement between Plaintiff and
second Defendant as regard to their fynctions as customs agent. These are matters of
evidence which cannot be dealt summary manner 1o decline the joinder and also
amendment. 1t is clear that Defendant (First Defendant) suffered delay and additional cost
due to amendment after matler was fixed for trial.
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FACTS
2. Plaintiff filed action against first Defendant for alleged damage 1o the vehicles imported by
them through Clinker dust.

Lsd

According to said statement of claim filed on 12.9.2017 twenty eight of vehicles that were
imported for resale got damaged due 10 Clinker dust incurring additional burden to
Plainti{f’s business.

4 This matter was fixed for hearing and on the day of hearing counsel for Plaintiff withdrew
and accordingly hearing was postponed subject to cost.

5 Present solicitors for Plaintiff filed this application seeking joinder of new party, namely
Carpenters Shipping, as the customs agent for the said vehicles.

6. According to proposed cause of action it is alleged that first Defendant did not take care of
the said vehicles that were imported for resale. Plaintiff alleges that they were stored close
to cement hopper which discharge Clinker to surrounding when it is being used to unload
Clinker from a ship.

?-CI

According to proposed statement of claim against second Defendant is based on they being
the customs agents and their failure to act as owners of the goods in terms of Section153 of
Customs Act 1986

ANALYSIS

8. As regards to the first Defendant the cause of action in the statement of claim is for
negligence and paragraph 16 of the statement of claim states the particulars of the
negligence as:

“a. Failing to contain the cement Clinker (sic) which is hazardous substance 1o the
environment.

b. Failing to ensure that it was handled and transported in a method that does not cause
s,

¢ Failing to show due care and atlention 1o other people’s property within close
proximity to the cement clinker (sic) that was under their care”

4 Particulars of the negligence in terms of paragraph 8 of the proposed statement of claim
arc:

“a. Storing the vehicles in the first Defendant s storage vard next to or near to the
cement hopper which contained cement powder inclusive of clinker and as a
2




10.

11,

result of which the dust containing clinker settled on the Plainiiff’s
vehiclefsic) causing stains lo the vehicles.

b, The first Defendant should have known that the dust containing clinker could
cause stains on the vehicles thereby causing damage to the Plaintiffs vehicles.

¢ First Defendant failing to take care and park the Plaintiffs vehicles al a safer
and further away from the hopper machine which released clinker.”

in comparison proposed particulars of negligence more clearly demonstrate the alleged tort
to parties to this action from first Defendant.

Though the particulars in the statement of claim and proposed stamen of claim are not
identical both relate 1o cause of action based on negligence of the first Defendant taking
care in storing Plaintiff®s vehicles so as to get damaged from clinker dust which is a
hazardous material.

So the cause of action against first Defendant is negligence in proposed statement of claim
as well as in the pleadings is the negligence.

In the paragraph 14 of the proposed statement of claim Section 30 of Sea Ports
Vanagement Act 2003 is pleaded. This is not a separate cause of action but rather specific
recognition of common law remedy that had included further requirement for a claim
against them. This legal provision being mention in the statement of claim did not cause
any prejudice to first Defendant.

So the objections of the first Defendant, except additional cost due to belated amendment.
rejected.

Objections were raised in the written submission and for that my findings in brief are as
follows;

a. There cannot be objection fo the statement of claim being fully amended specially
when a new party is added

b, The clause of action against first Plaintiff remained negligence and more particulars
are given with some addition as to legal provisions regarding the damage.

¢ There is delay in this action due to Plaintiff's amendment which can be addressed
through a payment of cost

i There is no evidence thar amendments were done in bad faith.

e, The proposed amendment clarify the issues of the matter

£ There is no new cause of action as cause of action remained negligence due to
manner in which vehicles were stored before clearance.
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g There is no restriction as fo particulars of ¢laim as long as amendments explain the
cause of action fully.

So there is no basis for the objection to the amendment other than delay, which can be
addressed through payment of cost. First Defendant had proceeded to hearing and with the
amendment he needs to incur additional costs to engage solicitors for the preparation of
pleadings and other pre trial issues. Considering the time and nature of claim in my
judgment a cost of $4,000 would be sufficient to compensate prejudice to them from delay.

Cause of action against second Defendant is based on deeming provision of Section 153 of
Customs Act 1986. This recognizes proposed second Defendant as the owner of the
vehicles imported and imposes some liabilities on them in regard to the imported vehicles
that were stored in port before clearance by customs.

In order to join a party Plaintiff needs to fulfill the requirement contained in Order 15 rule
4 of the High Court Rules 1988. Accordingly Plaintiff needs to establish;

4. Some common law or facts apply to the cause of action of the party proposed to be
joined.
b. All rights to ¢laim arose from same transaction or series of transaction.

Supreme Court Practice (White Book) 1988 p 175 15/4/7 states:

‘Similarly, wher the plaintiff is in reasonable doubt as to the person from whom he is
entitled 1o redress, he may join two or more defendants in one action and make his claim
against them severally, or in the alternative....’

There is common law and facts applying to both parties to this action as the claim is
recarding alleged damage to clinker before the said vehicles were released from ports by
customs agent. In the circumstances the objections of the second Defendant are not based
on the said Order of High Court Rules of 1988,

Defendant also state that there is still money owed to them by Plaintiff as regards to
clearance of the said vehicles as their customs agents.

The debt of the parties due to they acting as customs agents is not part of cause of action
here. It was a different issue and if the debt is already admitted through written
acknowledegment it must be honoured. but such acknowledgment of debt will not absolve a
party from suing for negligence under tort. Payment of debt cannot be held due to this
action.




CONCLUSION

22, Objections raised to this application for joinder and amendment have no merits except for
the delay. which can be compensated through cost. This is assessed as $4,000 to be paid
with in 28 davs to proposed first Defendant. Subject to that summons for joinder and
amendment is allowed. Parties to bear their costs for this application.

FINAL ORDERS

4. Summons for joinder and amendment is allowed subject to payment of cost of $4000
to the first Defendant.

b. Cost to be paid within 28 days.
Plaintiff to file and serve amended statement of claim within 28 days and Defendants
to file and serve statements of defence 14 days after service of the amended statement
of claim.

d. The matter is listed for mention on 4.5.2020 for directions.
Cost of this application for amendment to be borne by the parties.

Diated at Suva this an day of April, 2020.




