IN THE HIGH COURT OF FIH

AT SUVA _
CIVIL JURISDICTION
CIVIL ACTION NO.: HBC 266012013
BETWEEN i ARIETA BOSE
PLAINTIFF
AND 1 RAGHWAN CONSTRUCTION COMPANY LIMITED
DEFENDANT
APPEARANCES/REPR gmnﬂm
FLAINTIFF Mr Valonitabua [ Toganivalie & Vilenitabua)
DEFENDANT 3 b5 Laga with Mr Marayvan [ AR Lawvers|
RULING OF : Acting Master Ms Vandhina Lal
DELI¥ERER ON ! 15 July 209
INTERLOCUTORY RULING
[Application for Dismissat Pursuanc wo Croder 23 rule 8§
Application

1. This s the Defendants” summon filed on 19 June 2018 seeking orders as follows;
a. An order thot the Plaintiffs action amd claim asainst the
Defendants be struck owt and dismissed on the grounds that the
Platntiff failed 1 prosecute the proceedings expeditionsly without
ay reéal interest in bringing matters W trial andor has abused the
process of the Court andior therveby has cansed prefudice 1o the
Defendanis and a substantial visk ﬁl,l"' a foir trial

The said application is made under Order 25 rule 9 of the High Court Rules,

The Defendants filed an affidavit of one Vikash Df:ﬂﬁik Kumar in support of the
application,

2. According to the Deféndants, the Plaintiff instituted proceeding by way of a writ of
summons and statement of claim on 16 September 2013. The Plainuff has not prosecited
the matter with any real interest thus causing delay which 15 inordinate and inexcusable
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and as such dn abuse of process of the coun andfor has credted & substantial risk that
there will be 4 fair trial on issues thereby causi ng prejudice to the Defendants,

Fhe last activity was when the Master delivered a ruling on Defendants’ striking out
gpplication-on 31 August 2016, This is the second application for striking oot

The Defendants are desirous of closing their file to avoid casts, They have been put to
inconvenience and cost of having to retain solicitors to defend the dction and
investipation into whereabouts of the witnesses,

Witnesses will be required 1o recall ‘events which gceurred nine {9) years ago. Due to the.

passage of time, their recollection of events will affeet theie reliability,

The summeon was re-dated 1o 22 August 2018 and served personall v on the Plaintiff who
mformed court on 22° August 2018 that her council wis M Vakaloloma. Court wok
judicial notice that the practising certificate of the counsel was suspended. The Plaintiff
was asked Lo reconsider her legal representation.

On 30 August 2018, Mr Valenitabua appeared for the Plaintiff He: was dirgcted to
filesserve; o

i A Newtice of Charige of Solfcitors i seven (7) elays;

it Affidavit in Opposition in 24 days.

A Motice of Change of Solicitors was filed on 27 September 2018,

Matter was called for mention on 18 October 2018, There was no appearance by the
Plaintiff or her counsel. Meither was an affidavit in opposition {iled,

Henee the Court lsted the Defendants® application for hearing.

On the hearing date (4 March 2019) Mr Valenitiabua appeared for the Plaintiff;

The Plaintiff was heard on her written submission only

Mre Valenitabua submitted the application is res judicata as the Defendants have
previously filed astriking out application around 21 October 2075 which application was
heard and decided upon by Master: Bull, A ruling was defivered on 31 August 2016
dismissing the apphcation, .

Furthermore Mr Valenitabua submitted the Plaintiff is ready o commence pre-trial

conference and proceed for trial. The Plaintifl should he allowed 1o proceed for trial with
her new counsel on board.

Res Judicata

5

Gibbs C.J. Mason and Aickin J1. in Port of Melbourne Authority v, Anshun Pty. Lid
[1981] HCA 45; (1981) 147 CLR 589 at 597 siated
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“The rule of res judicata comes into eperarion whenever a party atfempts
in.a second proceeding to [itigate a cause of action which has urged into
Judement in a prior proceeding.”

The first: application by the Defendants was: filed on 07 Sceptember 2015 secking

totlowing orders:

&

ik,

Fil.

Lipon hearing the parties Acting Master Bull on 31 August 2016 delivered her ruling.

The chronology of events relied upon was for penod from 16 September 2013 when the
claim was filed (proceeding initiated) till 29 March 2016 when Affidavit of Opposition to

An Order that the Plaintiffs Affidavic Verifving List of Documents
be struck off and expunged on the grownds that it has heen filed in
hregeh of Order 23 Rule 8 of the High Court Rules,

An Order that the: Plaintifl’s Reply 1o Statemeni of Defence be
struck out and expunged on the grounds that it has been filed in
breach of Order 18 Rule 3 of the High Court Rules;

An Chedier that the Plaintifl show cinise purswan o Order 23 Rule ¥
of the High Courr Rules.

the Defendunts’ application was filed.

O prayer 3 for “an order thai the Plaintiff show cavse pursuant to Order 25 rule-97,

Acting Master Bull made lollowing findings:
“26.  Following the filing of the defence on 14 October 2013, the matter

Hence, I do not find that the principle of res judicata would apply in the present case.

wenl to sleep wntil the filing af a notice of intention fo proceed By
the Plalmitff on 3 Novensher 2004, which way served ap Messres
£ Driseoll & Company on 4 November 2014, On 1T Marep 2004
the reply to Defence was Jiled with an Affidavit Verifying the
Platniifi’s List being filed on 17 May 20135 A bundle of documents
was then filed by the Plaintiff on 2] May On 29 May 2015, the
Platntiff ftled an Affidavit of Service for the service of the notice af
intertion to procecd on Pavanalagi & Associates, City Agents of
the Deferdanty Sollcitors.

An application wnder Order 235 rude Y may be. brought where no
steprs has been taken in any couse or matter for af feast six monihs.
Prior to the filing of this summons on 7 Septembér 2013, the lakt
dition taken by the Plaintiff ways the filling of ity affidavit verifying
list of docwments, on 12 May 2015 which is less than six (6)
months, An applicatton therefore under Order 25 rule 9 in the
circumstances, would be prematire,

I|Pagn
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Order 25 rule 9 — Dismissal for want for prosecution or abuse of process
The Defendants in their affidavit in support allege 1hat the Plaintiff has failed to move the

0,

1.

11.

12.

13,

court after the delivery of the ruling on 31 August 2016.

Order 25 rule 9 of the High Court Rules provides:

i. Ifne step has been taken in any cause or matter for six monthy thes
amy pariy.an applicatton or the conrt of ity own motion miely list the:
cause or matter for the. parties to show cause wity it should noit be
struck out for want for prosecution or as @ abuse of progess of the

cerrf,

ii. Upon hearing the applications the: court. may either. disniss the
cauye or matier oft such terms ax may be jusi or deal with the
appication as i it were g summons for divection,

There are various local cdse authorities that have set out the principles upon which the
court 15 allowed to strike ot the action under Order 25 rule 9 — Anita Subamma and
Edward Henry Thompson v. The Fantasy Company Fiji Limited & Others a
Lautoka High Court Civil Action No. HBC 111 of 2003; Nilesh Chand v. Yankesh
Naidu & Others a Labasa High Court Civil Action No. HRC 08 of 2002 delivered on
T June 2007; Trade Air Engineering (West) Limited & Others v, Taga & Others a
Fiji Court of Appeal Civil Appeal No. ABU 0062 of 2006 delivered on 28 February

2007 to name a few

These cases have relied on the principle outlined in Birkett v. James (1987) AC 297.

In-Brickett (supra) Lord Diplock on page 18 stated the principles to be:

“The power should be exercised only; -

i Where the vouri is sarisfied elther that the default has
heen intentional and contumeliows, e.g divobedience jo
a peremptory erder of the court or conduet amaunting.
1 @ abuse af tie process af the court, or

if. Fhat theve has been inordinare and inexcusable -delay

“Although these circumstances are nol necessary exclusive and ar the end ome must
alweays stand and have regard to the interests of justice.”

an the part of the plaintiff or his lawyer's and that the
detay will give rise to-a swbytantial rivk that it s not
possible o have a fair irial of the issies in the aetion er
is stich as likely to cause or to have egquyed serious.
prefidice  ta the  defendants  either as  berween
themselves and the Plaintiff or berween each other or
hetween them gnd a third party.

Medical Assurance Society Limited [1993] 2 NZLR 244 at page 248,

L]

Eichelbaum CJ in Lovie v.
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14. In Brickett's case (supra). the Count defined the terms by piving example of
disobedience to & peremptory order of the court or conduct amounting to an abuse of the
process ol the court.

15.  Upon perusing the Ruling of 31 August 2016, | do not find there to be any peremptory
order made by Acting Master Bull and which the Plaintifl has failed 1o abide by.

16, What Acting Master Bull had identified was the next course of action that should have
taken following the closing of pleadings.

17.  On paragraph 22 of the Ruling she noted that:
“Awtomatic divections, sirictly followed, showld have seen the following

happening,
i Mutual discovery 4 days subseguent to the close af
Pleadings;
ii. Inspection af dicuments 7 days thereafier, "

18, After the delivering of the Ruling there was no further order made neither was. the file
called up for a review date 10 see if parties complied with the requirement of automatic
discovery under Order 25 rule 8.

19. There is-a gap of two (2) years between when the Ruling was delivered in 2016 and the
Defendant filing this applicarion under Order 25 rule 9.

Can it be than =aid that the conduct of the Plaintiff smounts to an abuse of the progess of the

Court?

20. The claim by the Plaintiff made pursuant to the Law Reform (Miscellancous Provisions)
(Déeath and Interest) Act and Comipeénsation o Relatives Act claming for damages and
loss due to the death of the PlaintifT s husband whilst executing his dutv-and working for
the First Defendant.

21. Order 25 rule 8 allows for automatic direction in personal injury actions: There
‘should be discovery in 14 days in accordance with Opder 24 rule 2 and inspection
within 7 days.

22. Under 24 rule 2. the parties to an action between whom pleadings are closed must make
discovery by exchanging list of documents, Accordingly they must within 14 days after
pleadings are deemed to be closed, make and serve on the other party 2 list of document
in their respective pqmesgmn, custody or power rt!atmg to @ny matters N queskion
between them in the action.

23. Rule 9 directs a party who has served a list of documents 1o allow the other party to
inspect the documents referreéd to in the lst dnd to take copies thereof.

Sl Page
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2. Ulf any party required to make discovery of documents of to produce amy documents fir
purpose of inspection fails to comply with that previstan of the rule, then
a)  That party shall nor be. entitied subsequently to produce a
document in respect of which default way made withonr the leave of
the Court;: and

b)  The Court mey make. such order, ax it thinks just including, in
particular, an Cvder that the action be dismissed or. as the case
may b, an order that the defence by siruck out and fudsment be
entered accordingly, - Order 24 rule 16,

25, Since all parties were represented by solicitors, the parties should have convened a pre-
trial conference pursuant to Order 34 rule 2,

26.  “Solicitor for any of the partes sholl make-a fiquest fo all other solivitors for other
parties o attend a conference ar o mutually conventent time amd place with the object of
reqching agreement as to possible-ways of curtailing the diration of the wial and in
particulars as to all or any of the matters™ as outlined in Order 34 rule 2 () —{E):

2% 1Fa solicitor refuses to-attend, the solicitor requesting may apply to Court for an order
that such conference be held — Order 34 rule 2 (3)

28, The PlanulT on 12 May 2015 filed its. Affidavit Verifying List of Decument with a
Bundle of Documents filed on 21 May 2015,

29.  After the ruling of August 2016, the Defendants should hiave complicd with Order 24 rule
2 of the High Court Rules and made discovery by exchanging list of documents,

This was not.done, Upon enguiring by this Court, counsel for the Defendants informed
the Court that there should Bave been @ summons for direction filed or a recuest made for
pre-irial conference, The Plaintiff had the duty to move the coirt.

30. [ agree the Plaintiff could have moved the court. however pursuant to Order 34 rule 2
selicitor for any party may request for conference and if the other party refuses to attend,
request for an order under Order 34 rule 2 (31

The Defendants’ counsel cannot blame the PlaintifT or her solicitors as they on their part
failed to move the court accordingly.

3. On 22 Augist 2018, this court took note that the Plaintiffs than saliciter Mr Vakaloloma
had his practising certificate suspended.

32,  However this Court finds that prior to August 2018 and Junc 2018, the Plaintiff and/or
hier solicitors should move the court under Order 34 rule 2 (3)
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33, | find that both the parties are to be equally held responsible for the delay in the
proceeding.

Does this deluy of two (2} vears since last m:tmn m file and ten (10} yvears-since the cause

of-action., likelv to cause or to have caiise @ Dete _
4. The Defendants. claim that due fo the detaj.r there will not be o Fair toial on the issues
thereby causing prejudice to the Defendants.

The Defendints are said to be desirous of closing their file to avoid costs of it having Lo
maintain a contingency reserve fund in the event of an adverse judgment at trial.

The Defendant is said to be put to the inconvemence and cost of having to retain
solicitors to defend the action including further investipation into the current whereabouts
of the witnesies.

The witnesses will be required 1o recall events of 2009. Their recollection of events due
to the passage of time will affect their reliabiliny,

35, There are no evidence of any of Defendants witnesses disappedring or there being death
of a-witness or that relevant records are not available.

36, There is a dispute in facts relating to the cause of death and whether the Defendants were
negligent and did not provide proper working attires instruct the deceased w work on a
top floor building.

Henee testimony of the witnesses will address these evidences.

37, In Chand v. Naidu a Labasa High Court Civil File HBC 08 of 2002 delivered on 07

june 2007, the then Master of the High Court Mr Udit had stated at paragraph 28,
Althotigh, it iv on aeceprable présumpiion thai the longer the delay the
mare difficult it can be for the witnesses 1o acouraiely remember the
events, more so when it happens o be material evidence, Where the
evidence fy written down or where records are avatlable fas long as the
written document s avaidabic) witnessex wiltl be able to réfresh their
memory. Thiv an acceprable means of ovércoming amy prefudice
secasioned by delay.

38, Further on paragraph 30, Master Udit had outlined what the Defendant in the siid cause
has said “whar the prejudice in the matiér was*™;
“That the delay in brining of the matier to rial hay resulied in difficulty
af maimtaining comact with wimesses for the defendants. As such, the.
defendants will stiller prejudice withowt the personnel uppearance af the
withess, Even if the wirnesses are focated the delay would o donbl affect
their récollection.”

T|Pdge
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39, Master Udit-found the Affidavit failed to provide material prefudice. He also found none
of the Defendant’s witnesses were identified; nor was their nature of eviderice. Further
findings were as follows: “there iy Ao evidence of Non-availability af the winmexses. [f o,
what efforts i amy were made to locare the witnesves? When was the last peciasion the
defendants contacted the witnesses? Noi iota of evidence af any such impediment ix
deposed. At least ane of the tmportant witresses if the Police officer who imvestigated the
accident, Where iyl now? Has any effare befng made 1o contact hin?"

48, Master Udit also held:
A bare statemeni that the witnessey canno e traced is uncoRvineing ™

4. Sumilarly in ihis cane, the affidavit in support fails o prove material prejudice
highlighted above.

42.  The Second Deferwlant is g holding insurance company of the First Defendant, Hence
definitely they would have conducted their independent investigation and have the
mvestigation und assessors written reports submitied.

There is a possibility of written records available for witnesses to rel; resh their meémornies.

43.  In the circumstance though there has: heen inexcusshle delay {by both parties), the
Drefendants have failed 1o show prejudice.

Further I.do not find that there has been apn abuse of progess,
. { st
Accordingly the application shall fail with costs to be in SO,

4. Further to ensure the matter is heard and determined earliest | make direct ves as follows:
i. The Defendants are to fle dnd serve their Afdavit Venfying List

of Documents in 07 days;
ii. Parties w complete discovery in 7 days thereafter:
il Partics 1o convene a Pre-Trial Conference in 14 days thereafter and

minute is to be filed in 7 days,

Either party. failing o abide by the above directions will have unless orders invoked
against them which may resilt in striking out of the respective pleadings.

lnﬂhnnafl,lll [ Mis]
Acting Master
At Suva.

.q:.n.



