IN THE HIGH COURT OF FLII
AT SUVA
CIVIL JURISDICTION

CIVIL ACTION NO:; HBC 132 of 2019

IN_THE MATTER of the Land
Fmansfer Act [97 ] Section 104,

AND

IN THE MATTER ol an application to
remove Caveal No. 873707 lodped by
HOTEL & RESORT INVESTMENT
HOLDINGS PTE LIMITED against
Cenificate of Title No, 38013, the
property. of HOTEL BEOUIPMENT
LIMITED

BETWEEN - BANK OF SOUTH PACIFIC LIMITED

PLAINTIFF

AND : HOTEL & RESORT INVESTMENT HOLDINGS PTE LTD

DEFENDANT

APPEARANCES/REPRESENTATION

PLAINTIFF g Ma. L Pragad & Mr.-5, Fatkr ] Sheram & Col
DEFENDANT : Mro &, Sign | Prvector of Defendant Comignny)
JUDGMENT OF E Acting Master My Vandhiang Lal
DELIVERED DX 1 27 June 2019

JUDGMENT

[ Kemovnl of Caveat]

1. The Plaintiff seeks to have caveal number 873707 lodged-against Certificate of Title No.
18013 be removed. Application is meade pursuant 1o Seetion 109 of the Land Transfer Act,

2.  The Plamntif claims 1o hold a registered mortgage dated 24 March 2015 over the: land
contned and described in Certificate of Title ho. 38013 beme morigage no. &1 1708,



Suva High Courd Civil Action HBC 132 of 2009
B S L — e

The said property 15 regmstered under Hotel Equipment Limited

Hotel Equipment Limited has defaulted undér the Morigage, with Plaintiff serving a
demand notice on the Mortgagor,

The Plaintiff proceeded to sell the said property by wav of morgagee sale with
advertisement done and tender of Vision Properties Pie Limited accepted.

An agreement was entered with Vigion Propeifies Ple Limited on 19 February 2019 with
settlement to take effect in 60 days te. by 20 April 2019, Vision Properties Pte Limited has:
paid $3.600 as stamp duty on the transfer,

On & March 2019 the Defendant lodged 4 caveat against the title. The caveat is signed by
Savenaca Siga, who previously held himself out to be a Manager Legal/Operation of the

Margagor,

I'he said caveat 18 saad 1o be fravdulent and lodged to stop the mortgagee sale, It is hased
om a sale and purchase agreemem dated (2 January 2019 with the Defendant,

Aceording to the Plaintifl, the Defendant’'s shareholders are the same &% that of the
Mortgagor's.

Aloesi Bepg (shadow Director of Defendant) had also éxecuted Mnrt_gagt"hlumber R11703
as-a Director of the Mortgagor.

The annual retarn up to-4 December 2015 fifed with Registrar of Companies shows Aloesi
Begps as director and sharcholder of the Mortgager. The Plaintiff submits the Defendant is
related to the Mongapor and is not a genuine purchaser,

The Directors of the Defendant, Savenacs Siga and Aloesi Beégg are acting fraudulently.
There 15 no evidence that the Defendant 15 ready with $4.990.000 w effect settlement
under the smd Agreement.

A demand Notice dated 21 February 2018 Mortgager and duly received by the Mortgagor.

On 30 August 2018 the Sohenors of the Mortgagor wrote w the Plaimtiff for further time
for repayment and suspend the mortgagee sale.

Martgages sale was advertised in daily newspapers and Morgagor had also contacted the
Plamntitf regarding this. g '

Drespite being served with a notice 1o remove the caveat the Defendant has failed 10 do so.

3. According 1o the Defendant. they have a valid existing sales and purchase agreement dated
2 January 2019, '
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The Mortgagor did not receive oraccept any demand notice dated 21 February 2018,

There were negotiation between Mortgagor and the Planttif for repayment und no
agreement was reached for Mortgagee Sale,

The Mortgagor was never aware-of the Mongagee Sale;

The Defendant Company in consultation with its investors and overseas [inances, lodged a
caveat on the property to note the interest on the property.

Mr. Savenaca Siga holds ppsiion of Manager Legal/Operation of the Manager with
Mortgagor and is a Director of the Defendant Compiny,

The Plaintiff have not provided any evidence 1w show the sales and purchase agreement
between the Defendant and Mortgager s an act of fraud

The Defendant was registered on 9 June 2019 and has been in operation since then. The
Defendant is also a tenant of the Merigagor since then.

The Defendant should bring itsell within the provisions of Section 106 of the Land
Transter Act to seck protection of the caveat. The requrement to fulfil are:
g, Person clalming ro be entitled or 1o be beneficially inerested in
any fand subject (o the provisions of this Aet, or any estate or
interexy thergin, by viviwe of any wnregistered agreement or other
instrument or (ransmission, or of any trust express or implied. or
otherwise howsoever, or

h, Person transfereing amy lamel suhyect to the provivien of this det, or
oy estate or interés) theveln to any othier peryon to be held inirust

Pursuant to Section 109 (2) of the Land Transfer Act when called, to the: caveator should
show' cause why the caveat should not be removed.

Campbell JA in Bayblu Holdings Pty Limited v Capital Finance Australia Limited
2011] NSWCA 39 m 20 deseribed the principles governing application for removal of
caveal;
“The primary fudge correcily proceeded on the baxis that on an

application for an order o remove a caveal i i not J"I'{-'H’.Hﬂ?'ir foar the

court fo make a final deiermination ay to the interest claimed by the

cavealor ar a final determination as to the priovity that the caveator meay

ar may mol have aver competing interest, Rather the conrt showld enguire

whether the cavealor would have been granied  an tmteriocutory

imfunction (o profect the mreresis that the caveator claimed in the coveat,

I ne such inferlocutory infunction would Rave béen granted the caveal

should be ordéred to be-withdrawn ™.
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7. According to the Defendanis the fact that they have emered into sale and purchase
ggreement with the mortgager gives them a nght to interest in the land,

8.  The Mortgagor Hotel Equipment Limited 15 a limited liability company.

The Mortgage document was signed by, two directors; ome of the first sipnature is not
recognisable however the second signature 15 of Aloesi Begp under the commen seal of
Hotel Equipment Limited (Annexure B to the Affidavit in Support),

9. The caveat is lodged by Hotel and Resort Investment Haldings Pte Limited and signature
of Caveator under the Company 's seal is of Savenaca Siga s Director/Company Seerétary
(Annexure E of the Affidavit in Support)

.  The sale and purchase agreement between the Mortgagor Hotel Equipment Limited and
the Defendint Hotel ‘and’ Resort Invesiment Holding Pie Limited contain signatures of
Begg for both companies under the common seal of respective company (Annexure F of
the Affidavit in Support),

1. Mr Siga-is Manager [ epal/Operation for Hotel Equipment Limited wrote to the Bank on
31 January 2019 (Annexure G to the Aflidavit in Suppart)

1L The records with Registrar of Companies shows thal sometimes on 13 February 2014 a
change to companies details was filed concerning appointment of Company Office holder
for Hotel and Resort Investments Holding Pre Limited.

Aloesi Bogg had sigred the form as current officeholder being director of the company.

Mr Savenaca Siga was appointed as Director and Company Secretary (Annesure K to the
Affidavit of Support).

I3, The purported tenancy agreement which is not daily stamped states the same issigned by
Aloesi Bepg under the seal of Hotel Equipment Limited,

H.  Furthermore the purported sales and purchase agreement between the Mortgagor and the
Defendant is in contravention of Clause 6.5 of the Mortgage document,

The Mortgagor was not to sell the property without the Plaintiff first agreeing o in writing,

I5.  The above observation only brings me 1o the conclusion that the office holders/bearers of
the Mortgagor Hotel Equipment Limited and the Defendant Hotel and Risort Investment
Hpldings Ple Limited are the same persons.

16, [ can onty agree with the Plaintiffs that the purported sale and purchase agreement between
the two companies is o defeat the PlaintifT of its Aght to exercise powers under the
Martpage document for mortgagee sale.
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17. Hence I do not think there 13 a serious question 1o be tnied or there s a prima- fagie case
that the Defendant may have an interest in the property by virtue of the purported sale and
purchase agreement. The balance of conyenience favours the removal of caveat

18. Orders are that Caveat No. 873707 lodped apainst centificated of title wo. 38013 w be
removed forthwith by the Registrar of Tiles

The Defendants are further ordered to pay cost summanly assessed at 51,500, Said cost is

to be paid 10 the PlaintifTin 14 davs. Lﬁp

Vandharfa Lal [Ms]
Adting Master
Al Suva.
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