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Introduction

1.

X

The Plamtitf on or-about the 05 March 2015 filed an application-seeking orders for the
within action which was struck out on 22 February 201 8 to be reinstated.

The Defendant was served with the application aml had applied for Legal Aid
Commission’s assistance. After numerous adjournments: (o allow  the - Legal Aid
Commission w locate it file and vert the application) a hearing date was assigned on 4
December 2018, Mr. Qetaki from Legal Aid Commission had appeared in court -and
confirmed that the Legal Aid Commission will appear for the Defendant.

The Defendant was given time 1o file and serve his opposition to the application with
Plamtifl to reply and the application fixed for hearing,

On the hearing date, the Defendant and his counsel failed o appear in court, No reason
was given for their absence.

Hence this court proceeded to hear the Plainti ff on the application
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Substantive Claim and History of the File
3. On orabout 24 October 2011 the Plaintiff via its prévious selicitor caused a writ to be
issued against the Defendant whereby the Plaimiff seught fcll!l:rw:ng. orders:
il DECLARATION that the purported Will dated 26™ February 1992
were obtained frandulently and i deemed mull and void and of no

effeet,

b}  DECLARATION that the purported Will dared 25" September
1978 1o be true wishes and the fingl Will & Testamentary
disposition of the late THOMAS VALENTINE,

¢}  DECLARATION thai the First Defendant had ne power or praper
locus. stondi 1o deal with the esioie: of the lare: THOMAS
VPALENTINE and that the purported Dealings by the Defendant
specificatly over O T 18236 was fraudwient and wlawiul;

d) AN ORDER for the révocation of the éarlice Probare Noo 30773
dated 28" June 1994 in favour of Joeli Druma;

¢) AN ORDER for the grani of a new Probate Document in favour of
the Plaintiff;

AN ORDER for damuages for loss af inheritance, lass af family
home and loss of income;

g} ANORDER for (ieneval Damages,
) AN ORDER jor Special Dinnages,

i} ANORDER for Punitive Dﬂﬁrﬂge.f.'
JF COST an a full scale indemnity bavis

4. The Writ was said to be served on 19 lanuary 2012, An Affidavit of Service was filed on
19 March 2012,

5. There isan Acknowledgment of Service filéd on 25 January 2012

6. Instead of moving the Court and entering the matter for trial the Plaintift’s solicitors on the
16 March 2012 filed a praceipe with default judgment

The High Court Registry instead of seeking appropriale directives and sanction allowed
the Default Judgment 16 be sealed on or about 19 March 2012, This was served on the
Defendant on the 19 March 2012, 1 should highlight at this point that the Defendant has
not till to-date moved the Court to have the d.efa_l.i]tjudgmcnt so enfered set aside,
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On or ahout 01 May 2012 the Plantift filed a summon for assessment of damages. Said
apphcation was-listed for first ¢all on 29 May 2012,

On 29 May 201 2 matter was adjourned to 25 June 20012 for service,

Thereafier no action was taken by the Plaintift and an Order 25 rule 9 notice was ssued by
the Registry. On 21 November 2013 matter was struck out under Order 25 rule 9.

Sometimes on-or ghout 09 February 2007 the Plaintill in person Gled & motion to reinstate
the matter, Application was first called on 07 March 2017, When the Defendant appeared
and was directed to file and serve his Affidavit and seeure legal representation.

On & July 2017, court was informed that there were two prior cases of same nature HBC
15 0f 2004 and HBC 229 of 2008 '

On 5 September 2017 the Plaintiffs Solicitors filed an application to-amend the default
judgment order sealed on 19 March 2012,

On 24 October 2017 there was no appearance by Plantiff or counsel and the court had
struck out the motion. ' .

On 26 October 2017 the Plaintiff's Solicitor, filed an application seeking orders that matter
be reinstated.

O 28 Movember 2017 the court make following observation-and orders:
- Defauli judement was entered]

- There i an error in the tile mimber,

. Mr. Tuitagalele to file a fresh motion secking “an order to réinstalte
the Marion " and not the whole action,

Matter was adjourned,
Later on 22 February 2018 there was no appearance for the PlaintiiT, The Court made
tollowing observation and orders;

a)  Clase filed in 2011,

b) At one stage action was sfiruck ot

¢l Platndff still not moving and not present;

d)  Plaintiff is not interésted taking into consideration thar fis non-
appearanog ang pot pursuing this marter;

| Pags
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¢} Upon o carefel convideration of application in this file and the
marner in which this. matter has been handle by Plamniiff or
¢nsirsed i s very unsatisfactary;

) Accordingly, § make réference to case of "Cirovit" — Plaintiff not
intending ta bring this matter fi ity finality,

gl | struck our the matter accordingly,

Following this the Plaintiffs Counsel on (15 March 2018 filed said application for
reinstatement of action.

7.  Grounds for filing of the applicaon are laid out in the Affidavit of Karalaini
Korekorovata filed in support of the application,

8,  Karalaini 5 a Legal Fxecutive with Tuifigalele Legal. There are no reason given why the
PlaintifT is not able fo depose the Affidavit,

9.  Accordingto Karalaini she had conducted a search of the file with the High Count Registry
in the afternoon of 22 February 2016 and found out the matter was struck oul for aon-
Appearance.

1,  According o her, instruction was given to M.Q. Lawyers to appear on their behalf as her
principal was attending a matter a1 Nausori Court,

And later she found out that the solicitor (who was presént in-eourt) from MO Lawyers
did not enter any appearance when the matter was called.

Hence she seeks orders.to have motion of 3 September 2017 reinstated.

11, The Plaintiff has failed to specify under which onder of the High Court Rules he is making
thie said application for reinstatement.

12. From the wording of the ohservation and orders made on 22 February 2018, 1t is obvious
that the court exercised its power under Order 25 rule 9.

13.  In Trade Air Engineering (West) Limited & Owhers v. Taga & (hers o Court of Appeal
Number ABL 0062 of 2006 delivered on 9 March 2017 the Court of Appeal held:

" e Mr. Haniff was unable to réfer to us any provision in the rules
prafting the court power fo reldstale an aetion yiruck oul in the
circumstances. Generally a party’s anly remedy foilowing the striking
ot of its action i appeal. Exceptions to this general rule-such as it iy for
this parazraph Order 13 rule 10, Order 14 rule 11 Ovder 24 rule 17 o
Crder 32 rule 6 have no application to Order 23.
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Hence | find it is not proper for Plaintiff to apply for retnstatement but to appeal the
dectsion‘order made on 22 February 2018,

For this reason the application shall fail. The motion dated and fled on 0F March 2018 15
dismissed with o orders as.10 COSES.

Vindhana Lal [Ms]
Acting Master
Al Suve.
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