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1. This is plaintili™s application for possession of land made under Section 169 of the Land
Tramsfer Act,

He is seeking immiediate possession of piece of land contained of title number 11245 being
Lot 10 on DP 2807, Land known as Naganvatu {part of) in the District of Naitasiri and i
the I=land of ¥it1 Levu.

2.  Said applications are opposed by the Defendants.

3. According to the Plaintiff, he bought the piece of land from the previous owners on or
phout 23 February 2018, He s the last registered proprietor-as per the cop of title attached
as annexare 2 in-his Affidavit.

The Defendants are an tllegal occupant on the property.

A notice to vacite was served on the Defendams on § November 2017, Despite the notice
the Detendants continue to oceupy the land.

4. According to the Defendants, in 1968 the registered proprietors approached their father
late Samuels Nagelevuki and asked him to reside on the picce of kind anid 1ake care of the
“sarne.

As a result his lather moved onto the land. Peni was born there on | r".ugust 19740,
Sevanaia moved onto the property with his fanily when his was 04 whilst Serupepeli was
02 years old when he moved onto the property,

Their father looked after the land throughow his lifeand afier their father’s demise the
Defendants with their siblings looked atter the land,

They have mantained the land for 3() vears,
Mo registered preprietor has ever visited the fand or makes ingquines with them,
Hence they do not agree to vacate and claim they have legal right to reside on the land.

They are in the process of obtaining an opinion-and making application to court oF registrar
of titles to consider and determine their rights.

5. In the case of Lesuma & Ors v, Thaggard & Others a Suva High Court Civil Action
No. 243 of 2006 detivered on 16 February 2007, the Plaintiff's after purchasing the land
had issued notice to quit, The Defendants refused to vacate the propenty claiming he has
right to adverse: possession as his grandparents’ lived on the property followed by his
parents and pow him.
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Claims were the previous owners knew about the Plaintffs residing on the property, The
Plaintiff is said to have in his affidavit stated the Defendants had chased him out of the

property.
Formeér Singh 1 had stated:

in the ather hand the plalnilff also deposed that they were willing to
by the land from Mr. Wong which is a recognition of My, Wong's title
by the plainiiffs and therefore shows a lack of intention of making a title
against the régisrered invner.

The guestion therefore s what conspltides o sufficlent degree of
exclusive physical control would depend on the circumstances. Such
facty wonld need to be fested by vral evidence. | cannor on the affidavits
alone: cdime to any firm eonclusion one wdy or other bl [ am satisfied
that the defendant hay raised o realistic arguable case sufficient o
convince me that this is not an appropriate case for simmary procediore
under Sective 169 of the Land Transfer Act

6. In the present case the Defendants despite living on the property for more than 50 years
| have not made any claim for adverse possession against the previous owners until this.
summon was issued.
| Un the hearing date the Counsel for the Defendant had sought an adjournment to ble 2

“supplementary affidavit elaiming adveérse possession. Said application was refused [rédson
-are outhned 1n the Court minute for |5 November 2018,

7. There is no evidence of fraudulent dealing between the PlaintifT and the previous owners.
B.  The Mainufl being the last registered proprictor Séction 169 makes this application.
9. However the affidavit in support at parageaph 9 the Plaintiff does state that he was aware

of the fact that the Defendants were residing on the property during the fime of the
previous owners. The previous owners were registered singe 1998,

The Defendants state that pone of the previous proprietors have visited the land or made
enquiries with them.

10.  According to the Plaintil, the Defendants are sad 1o be taking advantage of the manpower
and overpower him.

1. Furthermore [ note that the first Notice to Vacate 1ssued on 08 November 2017 was issued
under the previous regisiered owner's name.
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12, This only goes to show that the Plaintiff was awite of the Defendant's occupation and also
recognition of the previous owner’s title and showing lack of intention of muaking a ttle
against the registered owner.

13, Accordingly 1 find the Defendant has raised some arguable case which 1 finid should not be
decided on & summary application under section 169 of the Land Transfar Act.

14. Hence am converting the action imo 8 writ action.

15, Further exercising powers under Orcler 4 rule 2 of the High Court Rules | am consolidating
the three files, My reasons are as Tollows;

{a) That same common guestions of law and fact arise in all of the
three files,

(BY  That the rights to relicfanse out of the same transaction or series of
transactions;

(c} That it is desirable to do 50 2s the counsels for all parties are the
same in the three files and this would save cost and time of all
parties interested.

16. Hence forth file number HBC 158 of 2018 will be the active file:

The Plaintiff is directed 1o file and serve a statement of claim in the consohidated file HBEC
158 of 201610 the next 14 days,

17. The Defendants are to thereafier file and serve a statement of defence in 14 days with
liberty to the Plaintiff 1o reply in 14 days.

18. No orders gre made for cosis.

Acting Master
AT Suva




