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JUDGMENT
|Section 169 application for vacant pussession |

1. 'This 18 the Plaintiff's originating summons secking orders for the Defendant to
immedhately give ap vacant possession to the Plamtiff of all the land comprised and
described in Certilicate of Title Number 23137 being Lot 13 on Deposited Plan Number
4671 situvated at 13 Damu Place, Tamavua, Suva,

Said application is made pursuant to Section 169 of the Land Transfer Act,
The Plaintiffs have filed an Affidavit of Bryce Seru in Support of the Application.

2. The Defendant on 135 February 2018 filed his Affidavit in Opposition 1o the application,
Subsequently the Plaintiff filed a reply on 16 March 2018

& According o the Plaintiffs; they are the registered proprietors of the propenty referring 1o
annexure BS | the copy title:

Both Plaintiffs” hold one undivided half shares each a8 follows:
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Lisa one undivided half share in the Interest of V. Rene whilst Bryce
Seru hold one undivided half share in the interest of Elina Bulousive.

According to the Plaintiffs, the defendant and his family are illegally occupying the
property as well as the conducting illegal business activities on the premises, They have
further failed to remove all debris and vehicles from the property.

Via & letter of 16 November 2017 Defendant was asked o quit and deliver up vacamt
posscssion but has failed and’or neglected (o vacate the property.

Plainti{Ts deny allegation of fraud, forgery and deception in having their names registered
a5 DWRETS,

According to the Defendant, his wife Eling Daveta and her former hushand Rene
Vermande are the registered owners.

Elina Daveta got half share on the property being sharce in matrimonial property as per a
Court Order in action MDP (495 of 1994,

Iisa Bernadette Seru is the daughter of Elina. Upon her marriage to Bryce Seru, Vermande
Rene transferred half of his share 1o her name.

Bryce Scru by deception transferred Elina’s half share in the $500,000 value propenty to-

his name for $6,000 as consideration: sum, Out of this $6.000, Elina only recerved §1, 000.
Defendant alleges that Elina was made 1o sign documents in favour for Bryce Seru as she
wai explained that it was for casement of transfer and authorisation of Fiji National
Provident Fusid assistance.

Defendant denies illegally nocupying the property but claims to be residing on the property
with Elina Daveta since 1995,

The Plaintiffs in reply stated that Bryee Seru purchased his half undivided- share for
41,000,

Flina agreed to use the $41,000 as follows:

i §5,244.59 1o pay Swva Cley Cowncll owistanding rave; anid
i, 520 755 41 o seitle debt with Bark of Sauth Pacific.

However the $29,755.41 was used to renovate the house whilst Lisa Vermande and Bryce
Seru took over the loan with Bank of South Pacific Limited which was refinanced by way
of a mortgage.

86,004 was paid to Elina.
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Vermande Rene, Lisa's father had transferred his share in the property to Lisa by way of
lowve and affection.

0.  There are certain annexures-in the Aflidavit in Opposition which dre létters from Elina
Daveta addressed o Court.

The letter is undated and Ms Daveta claim and allepes fraud/deception by the Plaintiffs in
having the propeérty transferred,

This 1s'not a proper form to bring such evidence before the Court.
Evidence should be in the form of an Athidavit swom by Ms Daveta

Accordingly 1 will not consider the said annexure 3 in the Affidavit in Opposition when
making my determination.

7. Section 169 of the Land Transfer Act reads:;
“The following peérsons may summonys dany person tn possessioh of land
o dppear before o Judge - in Chambers fo show cause why the persons
summored shawld rot give up possession to the applicant:
@& the last registered propricior af the land;
b, a lessor with the power o re-enter where the lessee or
tenart is inarvear for such period ay may be provided
i the lease and, in the absence of any such provision
therein, when the lessee or tenant is bmarrear for one
month, whether there: be or be no sufficient distress
found on the premises to cowmtervail such rent and.
whethier or sot any previcus demand has been made for
dhe renl;
o dlessor against a lessee or tenant where a legal notice
fo gquit has been given or the term of the lease has
expired

8.  Defence aviifable under Section 172 is that:
“the person summoned may show couse why he or she refuses to give
passession of such land and, i he or she proves to the satisfaction af the
Judge a right 1o the possession of the land.”

9. The Supreme Court in considering the requirements of Section 172 in Morris Hedstrom
Limited v, Liaguat Ali {(Action No, 153/87 at p2) stated as follows:
“"Under Sectian 172 the persop summoned may show cawse: why he
refised to give passession of the land and if ke proves (o the sarisfaction
of the judge o right to pussession or can extablish an arguable defence
the applivation will be dismisséd with costs in his favour. The Defendanis
miist show on affidavit evidence some right to possession which would
preclude the: granting of an order for possession under Section
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[6% procedure. That 5 #ot io sday rhat final or incontrovertible proof of a
right to remain in possession must be adduced What 1s required is that
some tangible evidence establishing a right or supporting an arguable.
cave for such a right, must be adduced. "

W, In Sigatoka Builders Ltd v Pushpa Ram & Ano. (unreported) Lautoka High Court
Civil Action No. HBC 182.01L, 22 April 2002 the Court held:

"Thowgh evidence of fraud and collusion is often difficult to obtain, the
evidence here faily o good way short of a standard réquiring the court's
further investigation, In Darshan Singh v Puran Singh [[987] 33 Fiji
LE63 al p.67 it way said, '

"There must, in our view, be some evidence in support of the

-allegation indicating the need for fuller investigation which
would make Section 169 procedure wnsatisfactory. In the
present case the appellant mevely asserted that ke had paid
the moriey for the purchase of the property. Thiz was denied
by bath Prasin Kuar and the respondent, There was nothing
whatsoever before the learned fudge o suggest the existence
af any evidence, documentary or oral, that might possibly
assist the appellant in tréating the case as falling within the
seape of Section 168 of the Land Transfer Act e making
an order for possession in favour af the responderi.”

The High Court further went to say that “thar a bare allegarion af frawd did not amount by
feself o a complicated question of fact, making the summary procedure af Section 169 in
appropriare see too Ram Devi v Satya Nand Sharma & Awor [1985] 31 Fin LR 13l ot
pA354. A threshold of evidence must be reached by the Defendant before the Plaintiff-can
be denied his summary vemedy, In Wallingford v Mutual Seciety [1880] 5 AC 683 at p.
697 Lord Selbourne LU said: '

"With regards to fraud, if there be any principle which is perfectly well
settled, it ix that veneral allegations, hawever strong may be the words in
which they are stated, are Insufficient even to amownl o an averment af
fravd af which any Court cught to take notice, And here 1 find nething
but perfecdy general and vague alfegations of frawd, No yingle material
fact is condescended upon; in a manner which would enable any Courl fo
wnderstand what it was that was alleged to be frauwdulent.”

I1. The transfer was done in 2013 and until now the Defendant or Elina Daveta Failed to make
any application to the Coun to have the same declared void.

12. Neither has Police in the last two years since complaint being lodged charged the Plaintitis
for forgery.
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13.  Anncxure BS | to the Affidavit of Bryce Seru in reply shows consideration sum for the
transfer of Elina’s share in the property was 341,000,

As per the sales and purchases agreement the Vendor Elina will pay Bank of South Pacific,
City rates to Suva City Council from the sales proceeds and $6, 000 will be for her use.

As per the payment suthority $29, 755.41 was paid to the Plaintiffs for renovations which
facts has not been disputed by the Defendant.

M. Uponconsidering the contents of the Defendant’s affidavit in opposition. | find that there is
ng basis to say that the transfers were done frandulently, There is nothing in the atfidavit to
establish uny resemblance of fraud.

15, Inthe circumstances, | shall make an order in favour of the Plaintiffs.
16. Joeli Daveta 1s to give immediate possession to the Plamuff of property comprised: in
Certificate of Title Number 23137 being Lot 13 on deposited Plan number 4671 situated at

D Place, Tamavua, Suva

17. There shall be cost awarded m favour of the Plaintiffs which cost is summuarily assessed at
51,000 and is to be paid in 14 days.

Vandhgng Lal [Ms}
Acting Master
Al Suva.
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