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JUDGMENT
[Leave to Lodoe Second Caveat|

1.  The plaintilT is seeking orders to be granted for leave to file and lodge a second caveat
aeainst the-state lease no. 855785 being Lot | on DP No, 9219

He further secks restraining order agamst the defendants restraining them from selling,
trapsferring, assighing or in any manner disposing off the property

2,  The application is opposed by the first defendant.
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3. According to the plaintiff; he is the purchaser of state lease no. 855785 being Lot | on DP
No, 9219 by virtue of a sale and purchase agreement signed on or about 20 May 2014,

This sale and purchisse agreemint was signed by the respondent on or about the 20 May
2014,

Consideration sum for the sale was $150,000. A deposit of $6.555 wak to be paid w the
Department of Land

Settlement was to take effect in 90 days from the date of the grant to transfer from the
Director of Lands.

Diedpite numerous comespondences via mail and email the office of the Director of Lands
failed to respond to the same,

On 18 May 2018, the Plaintiff had placed a caveat (no. 861857 on the property,

The basis of the application was made on the interest created from the sale and purchase
agreement between him und Bal Krishna

Bal Krishna had made an application for removal of caveat and subsequently the Registrar
of Titles wrote 1o the plaintiff on 10 September 2018,

Said eavedt was cancelled affer 21 days from date of the Notice.
The plaintiff claims to have receivied the notice of refmoval og 37 September 2018

Solicitors for the plaintiff were instructed that consent for sale of the property was given to
the Bal Krishta and another purchaser,

If extension of caveat or second caveat is not lodged the plaintift will lose his interest in
the property.

4. Aceording to the first defendant. he is the registered proprictor of all that pareels of land
comprged in CT No. X056 (Part of) State Ledse No, 835785 being Lot | on DP NO,
9219 and situated at Marere Subdivision {part of) formerly Bal R2994.

He admits 1o entering into a sale and purchase agreement with the plaintiff on 20 May
2014

Sale price of the property was §150.000 and a deposit of 86,555 was paid by the Plaintiff
lovwards the principal price

The date of settlement waz within 90 days from date of consent given by the Director of
Lands or such other date mutually agreed in writing between the partics,
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There was ne consent given by the Director of Lands: The 90 days lapsed on 20 August
2014 with no settlements by the Plaimtiff,

Pursuant to-section 106 of the Land Transfer Act o person has right to caveal a land
provided he fullills two requirements:

L

i It is a person claiming te be entitled to or to be beneficially
intervsted fn any land estate or fterest under the Act, and

i, I i 5o claiming by virtue of any unregistered agreement or other
IRSErments or fransmission or anv rust expressed or fmplies or

atherwisg howsoever
|See Cambridge Credit Fiji Limited v W.F.G Limited 21 FLR 1584]

The-onus 1s on the cavestor (o satisfy the court that caveat should be extended.

. Seetion 112 of the Land Transfer Act reads:

"When any caveal hay béen removed wngder the provision of Séction 109
or 110, it shall novbe lawfil for the Registrar to receive amy second
caveal affecting the same land, estere, or Interest by the same person, ar
in the same vights and for the same couses, except by order of the
court’

7.  As perthe State Lease No. 855785 the lease was régistered on 14 December 2017 1o Bal
Krishna, Sald Lease is a protected under the provisions of the-State Lands-Act;

8.  Navin Kumar is claiming interest as a purchaser by virtue of a sale and purchase agreement
dated 20 May 2014,

9. 'The Defendant’s counsel submitted that the said sale and purchase agreement was entered
into without the consent of the Director ol Lands and thus is in breach of section 13 of the
Crown Lands Act and cannol be enforced,

10,  Section 13 of the Crown Lands Aet reads:

(1) Whenever in any lease under this Aer there has been inserted the
Jollowing clause -

"Thix leave Iy a protected leave under the provisidns of the Crown
Lands Act”

thereimatter called a protected lease) i@ shall not he lawiid for
the fexsee therent 1o alfenate or deal with the Tamd comprized
in the leave of any part thereof, whether by sale, fransfer or
sublease or in amy other moaner whatsoevér, nor o
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muortgage, charge or pledge the same, withowt the written
consent af the Director of Lards fiest had and obiained, nov,
except af the sult or with the written consent of the Director
of Landy, shall any such lease be dealt with by amy court of
law or wnder the process of amy court of faw, nor, without
such consent av aforesaid. shall the Repistrar of Titles
register-any caveal affecting such lease

Any sale, transfer, sublease, assignment, morigage or other alignation or
dealing effected without such convent xhall be mufl and void

{21 € the death of the lessee of any protected lease hiv executors or
cdministrators may, subfect to the consent of the Director of Landy
oy above provided, assien such feaxe

(31 Any lessee agerivved by the réfisal of the Director af Lands to give
afty consent requived by this section may appeel to the Minister
within fourteen days after béing notified of such refusal, Every such
appeal xhall be inwriting and shall be lodeed with the Director af

Leamily

i) Any consent required by this section may be given inwriting by an 1y
officer or officers, ¢ither solely or foinily, atthorised in that hehalf
by the Divector of Lands by notice published tn the Gazette. The
proviviens of subsection (3) shall apply to the refisal of any such
afficer or  officers o pive dany  such consent,
{inserted by 27 af 1959, 5 2}

(30 For the purposes of this section “lease” includey a sublease and
“lesdge ™ icfudes a sublesyve,

L. Jesuratnam | in Kumari v. Rewa Development Limited [1989] 35 FLR 36 whilst
discussing section |3 of the Crown Lands Act and the requirement for consent held that:

A mere qgreement (o morigage which the instant “mortgage” was on
AT 82 i0s mor illegal or unlawful There are o numiber of authorities
which considered the anaglogous provision of section 12 of the Native
Land Trust et aceording lo which prior agreements to lease or sublease
before the necessary consent of the NLTR I8 abiained are not wrlawful or
variel

The Prive Counell sand in the classic-case of Chalmers v Pardae [1963]
AN ER 552 at p. 557 -

e ks drae that nf Harnam Stagh and Backvhizh v, Bawa Singh ([ 955-59)
ELR 31] the Cowrt of Appeal satd that it would e an absurdity to say
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that @ mere agrecment te-deal with land wonld confravene sechion 12, for
there must necessarfly be some prior agreement noall such cases.
Ctfrerwive there would be nothing far which o seek the Board's consent "

The Fifi Court of Appeal said in Phalod and Sukh Rai (FCA Reps.
TRT s

"The casey already cited show thar the cowrts have held that the mére
making of a contract is nat necessarily prohibited by section 2"

In ithose cases it was lagd down that what were prohifited were the acty
dime (n pursuance of the agreementy prior o consent, it should also be
remembered thay section 12 of the Native' Land Truxt dct refers to
“dealing” In fand whith can ocour in a mueltitude of sttuations. There can
be "dealing” tn land in a thousand and one wavs, Agreement coupled
with sgme acls can cover the situation.

The parties are said to have entered into a sale and purchase agreement. Date of settlement
was to be within 90 davs from the date of grani of the consent to transfer from the Director
of Lands:

It is alleged the first defendant has Tasled to apply for consent from the Director of Lands.

There is no evidence to show that nothing else was done due to which the dealing bétwieen
the parties ean be said to in contravention of section 12 of the Crown Lands Act.

Hence | do not find that the sale and purchase agreement so entered between the parties 18
illegal and unenforceable.

Upon perusing the pleading — statement of defence of the Second and Third Defendants, |
note that prior to 14 December 2017, Bal Knshna held an Approval Notige of Lease over
the property

There is no record of any application lodged by the first defendant for consent of the
Dhrector of Lands to trinsfer to the plaintff.

The plaintiff had only ledged for consent of the Second Defendam 1o lodge acaveat,

In the affidavit in support filed by plaintifi 'on 14 March 2019 in suppont of an application
to fle submission out of time, the deponent informed that the frst caveat was removed on
23 October 2018,

In the case of NBF Asset Management Bank v. Nasau Limited, a Fiji Court of Appeal

Civil Appeal No, ABU 0067 of 20068 (delivered on 25 June 2007) the Court of Appeal
discussed the twio distinet prehibitions incorporated in Section 112;
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Mhme 15 that the Same person i nol fo lodge another caveat geainst the
sante land, the other that np other person s to lodge a further or second
caveal in respect of that land if that person relied wpen the same righi
and same cause o the person who lodges the first cavear that has been
removed”

The Coutt of Appeal further went on to state that:

“The prohibition in Section {12 against g yecond cavear §y not absolute,
but is suhfect ta an express exception in Section |12 permitiing it “hy
order of the eourt . Thiy canfers a fudicial discretion which, although as
was satd in Muellner v. Montagnar (19863 2 NZCP2 5320 it ix unfettered
ought fo be carefilly considered before belng exercised in favour of
aflowing the caveal o remain "

Oine of the orders sought in the substantive claim is for specific performante,
I'am satisfied that Plaintiff is entitled o lodge a second caveal to ensure his rights under
the sale and purchase agreement 15 prodected until finalisation of the substantive matter and

henee [will grant an order accordingly.

Civgt 1 be In cause.
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