IN HIGH COURT OF FL.II
AT SUVA
CIVIL JURISDICTHON

Civil Action No.: HBC 299 of 2009

BETWEEN ! FOODS (FPACIFIC) LIMITED & limited lbility company having (08
registered office ar Lot 30, Wailada Industrial Estate, Lami.
INTE
AND ; LAMI TOWN COUNCIL of 39 Marine Drive, Lusmi.
BEFEMNDANT
Counsel - Plaintiff:  Mr V.Maharaj
Defendant: Ms. S, Nayacalevu
Date of Judgment - 7 Fehruary, 2019,
JUDGEMENT
INTRODICTION

% The: Plaimiff in the statement of claim filed -along with the: writ of summons dated
13420101 15 seekme damages from the Defendant, The Defendam = local government
body which had institmted kegal-action 1o the Magistirate's Court agamst the PhamiiT for
violations under Town Planning Ac:, Town Planaing By-laws, Local Govermmen Act,
and Town Plapnimg Lami Order 1997 regarding storage of contsners on public peth and
alsooon a Jand thet was zoned as open space and 1o be dedicated for *recrsation Teserve’
The Plaintiif was-convieted by the Magistrate:after a hearing of some of the charges and
thieyall relate o alleged. itlegsl placement of contaners ora land comprotised m Loy 5]
of S1435( Tou Park) and arcund that ares including public path, srd meidents that hod
arisen form that illegal placement storege of containers on aland that is ablocared for
public purpose; and damape o the-said park, obstruction of traflfic on the mum’ mad
while loading-and unlvading snd - obafuenon of public parth ete: On 16.6:2009, the
Plaintiff obtzived an ex pare réstrmning order against the Plainoff from 'operaiime
buipiness -or ather dgctivitier' from Totl Park watdl Jurther ordevs of the Cerl” within
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pending criminal action, The Plaintiff alleges that it informed the Defendant as soon s
they were award of the grder of the court o remove some comtainers which are
r:ﬁ'ig::_amd. The Plaintiff allege that refusal 1o remove such containers was unreasonalbile
as Defendant out 1o have known that meat products-would centamenate: withowt consiant
supervision of temperature. The restraining order was quashed by the Migh Coun
1772009 for lack of jurisdiction; and the Plaintiff was allowed access 1 the comatners,
The Plaintiff mstituted this action for damages by way of QEIEINELNG SUMRMOTS on
14.9.2009 -and while it was: pending the Defendant on 282010 removed the consaimers
from Toti Park to a contamer vard, The Defendant state in several instemees they had
issued the notices where the Plaintifl had removed the-conzainers sited in the notices but
had placed new containers thereafler. According to the Defendant the PlatntifT had
committed | statutory offences; for which i1 was charped znd also convicted by the
Magistrate's Court. The Defendant is slso coumer ¢lammine additional expinaes thal kad
oceurred 1o them in the removal of containers from Tot Park 1o a-comamer yard and sl
charges for the container yard, The Defendant is also claiming for damages 1o Toti Park
due to-use of heavy vehicles and placement of containers. which they had repaired.

FACTS

The Plaintiff who is enpaged in the business of processing and canning meat and other
fond products aed 1o place its containers including refrigerted container, in a vacant
land area called Tot Park

The Defendam whe is the relevant local government body on several instances had
served notlees 1o the Plaintifi for the remaval of the containers from the sald location and
they were subsequently removed, but soon some new contalners were placed

S0, the serving of the notices for removal of containers, did not stop the Plaindff from
placing containers on the said land which is not a comtaingr vird

The Lot 51 of Surveyed Plan § 1435 (marked as D 10) and in that it 15 * 0 be dedicsted 1o
Retreational Reserve' there was no right for the Plaintiff 10 place comaners insad ot
called as Tori Park iméspective of ownership of the-land Is vested with the Defendant or
Rt

Director of Town and Country Planning had zoned Lot 51 as Open Space to be ded|cated
1'|:rr Recreational Reserve, So the use of land and purpose is recreational for public and
cannot be used 85 dontainer vard of the Plaintiff witheut permission from Town and
Country Planning,
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The Plaintiff on 3542008 bhad requested from the Defendant's permission to place
centainers on the roadside and this was rejected by its letter dated [B.462008,

Subseguently. the Plamtiff was graned o time limited use of Tou Park on 16.7, 2004
T'he Befendant was allowed 10 place the-contatners [n Tot Pak tor 10-davs, onder cenain
conditions.

Not only Plaintiff had vielated the conditions. but afier the expimtion of time period the
Plaintiff continued to place contsiners i Tot Park disregarding the notices issued by the
Defendant,

After sevaral notices to quit the premises the Defendant instituted Criminal Action tor
following charges on. | 8.3.200%

n.  Failure to cease operating storage containers from Ton Park contrary to-Section
7(73 (b} of the Town Planning Lami Order 1997, Cap. 139,

b Obsoruction of footpath contrary o Seetion | 130140 of the Locel Govemnment At
Cap 125

¢ Interfermg with-authonzed wse of Park cootrary to Seotica 191} (1) of Town
Planning By-Laws, Cap 125

d. Cousing irjancs 1o strest contrary - Section 115(1) (g) of the Logal Governmen
Act, Cop, 125

A fter Plaonniffontered @ plea of not gualty, he continued 10 wse 1t @ 1t contaimer vard
disregarding the quit notices 1ssued by the Defendant as well as NLIB (predecessar 1o
iTLTB)

In the pending Criminal Action the:Defendant sought and obtained ex parre interim order
o [6:6:2009, agamst the PlantiT restraining the Defendant * frome operating butiness or
ather activities from Toti Pavkamal furiher orders of the Court’

The lesrned Residenl Magistrate also ordered that ex pawve ofdet 0 be Served o the
Diéfendants and the matter was adjournied till 26.:6.200%.

The -Plaintift o6 22.6.2009 filed:-& Maotion for discharpe or stay of intérim oeder radeon
[7:6:2009.

On 172009 the Plaintiff had written to the Defendant secking removad of ¢ontaimdrs:
from Toti Park and had informed that there afe containers with raw. imeat and sought
regvoval of them, withoutl suctess:




Actording 1o Defendant Plaintiff continued 1o remivve containers from Tod Park while
the restraining order was operative,

The High Court exercising itsrevisionary poswers fuashed the ex pafre internm restraiming
order of the Resident Magistrate on 17.7.2009 2iid the Plaintiff 20U BECESS fo the
cantainers places in Toti Park: Or the court also made a finding that *it wias mischievous
ot counsel for the complaint o apply foran injunction agdinst an socised, Knowing the
ease was not civil but criminal proceedings and thir the Magistrate dogs not have
Jurisdiction to grant an interlocutory injunetions in criminal proceedin B’

Ihe Plamntiff had refrigeraied comainers in the park and they were connected to power
sitpply from sational grid, The conmection was obtained in 2008 with the concurrence of
Defendant and NLTB (predecessor 1o iTLTB).

Phe Plaintiff contended that refusat of the Deferidants for removal af contdiners was
unreasonable and Defendant knew orought to have known the varlation uf temperature in
cold storage without constant supetyision conld make meat praducts contaminated

The Plaintiff alleges tha they Were piven aceessto the containers only on 24.7.2009

Upan the receipt of the order of High Cour, quashing the intérim vrder of the Resident
Magistrate, the Phamtiff had filed the action by way of originating summons on 14.9 2R
for damages and secking restraining ‘wrders against the Defendant and also sy of
erimingl proceedings instituted by the Defendant agrinst the Plaintiff which wiis pending

The following orders were made ot the conclusion of the said originating summans:

a: Oral evidence o be adduced in respect of Hablity and quantum
Application for-stay of eriminal procesdings is refused.
Application restraining Lami Town Council from remaving the. conlainers from
Toti Park 5 refused. '
d: Lami Town Countll 3¢ ordersd 16 teturi the containers 1o the Plaintiff at & place o
be nominated by Plaintiff excluding Tosi Park without cost
. Lozof Lami Town Council &% ¢lsimed for storape and removal are to be tried in the:
OrigiREtng SUMmmons.
Lami Tawn Cotincil is not 10 interfere With containers at Food Pacifie Limited upen
the release of the same,

imi ]
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While the said priginating summons was pending the Defendant removed the containers
that were in Toti Park 10 8 container yard after lssuing notice. to remove them within 48
hisurs,

The containers were removed on 2.8.2010 and Plaintiff was informed of the locatim of
the containers and requested to ubtain release upon payment of chirges for removal. (See
P12 annexed B)

Lpon the orders of the court the containers were réturned to the Plaintiff, but the claim
for charges of container yard needed 10 be proved by the Defendant.

In the prayers the Plaintiff is seeking following orders.

“An order for Damages: agamnst the Defendant (particulars of which-are given in paraph
14 hercabove) caused s a resuit of the violation: of the Plaintiftfs right 1o due process
amongst other violations in-respect of which Justice Gounder miade findings of fuct
referred to in-paragrapn 11 heresbove;

A Declaration that the Defendant |, its servants and agents abused 115 powers and was in
Contemipt of Court in forcefully removing the Plaintiff s containers from the Plamtiffs
possession ‘and-contro] when the partigs were awditing the ruling from Justice Anjela
Watl on the issue of lisbility as referred 1o in paragraph |9 hereabove'.

The Deferdant in its statement of defence and counterlaim stated that Plaintiff illegally
stored jls containers,

Ihe Defendamt had In numetous instances had requested the Plaintiff o stop storing
contdiners in Totl Park, and around that ares inclading foot path.

Degpite the requests and warning and even while criminal sction was pending the
Plaintiff continued with its sction of using Toti Park for storage of its containers. as-well
s others,

Aceording to the Defendant Plaintiff had also allowed third parties to store in Totl Park
for a fee.

'1']Ic.Pf_alnﬂfﬁ led evidence of Jithen Kumar-and merked documents and closed its case the
Defendant calted Director of Country Planning; and Enforcement (fficer, An Accountant

and also an engineer to produce & report reganding the work pequired to be.done in Tou
Park.

The Defendant in the counter claim is seeking twe specilic expenses and they are




8. Expenses for removal and storage of containers in container verd from 2.8,2010
till they were returned to the Plaintiff upom an order af the court,
b. Repair work to Toti Park;

ANALYSIS

33,
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35

The Plaintiff in the statement of cluim seeking:

4 damages caused a5 rgﬁﬁlt of the violation of Plaintiff's right 10 dye process amongst
ather violations in PESpELL af which lugtice Gounder made findings of facs m the
decision that are contained m paragraph 11 of the statement of claim,

b, Plaintifl is seeking a declaration thet Defendants abused ts powers and was in
contempt of court in forcefully removing the Plaintiff's containers from the
Plaintiff's possession and comtrol.

For convenience | address the (ssue of declaration that the Defendam had “shused its
powers and or was in contempt’ first. The Plamtiff wins charged for certam-offences in the
Mapistrate's court by the Defendant and it had pleaded nov guilty 10 the said charpes:
While the sald eriminal action was peading the Defendant had filed an es parre
apphication for interim restraining order to the Resident Magisirate and the samie wis
allowed, This interim order was later quashed by High Court in ts exercise of révis DAy
jurisdiction.

Though the ex parte lnterim order restraining the PlaimthT was quushed, the criming
action was not staved and it was pending before Magistrate’s Court and the Plaintiff
having pleaded not guilty was continuing usage of Toti Park which is soned ue Chpen
Space a5 its container yard without a legel antherity.

While the crimingl action against the Plaintff was pending: it filed civil sction HBC 299
of 200 by way of originating summens against the Defendam seeking following arders

a. Judgment in the sum of $3 1,950 being dampges suffered by the Plaintiff 65 & result of
ex parte injunction pbtained by the Defendant in Magistraté’s Court Criming]
Division,

b, Alternatively an inquiry be made asto the damapes sustaimed by the Plaintifh

c. That the PlaintifT be-at liberty 1o enter judgment: against the defendan for the smoins
such damages.

d. An order that Criminal Action No 356 0f 2009 be permanently stayed: and

e Costof this action on indemnity basis”’

* Judgerisnt of HBC 209 47 2009
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Cn 30 Tuly, 2010 the Deéfendant sérved the Plaimlff & notice an “Order 1o Remive Al
me=cmmﬂ¢;§- from Tot Park”, When thié notice was sepved 1o the Plaintlffs office sl
2.15po it had refused to sign the acceptance-of the notice, (see annexed B P11}

On the same day Defendant’s Acting CEO had written a letter to the General Manager of
the Plalntiff of its refusal to Sign the notice and warned that if would take action upon
expiry of 48 hours. This wis-also faxed (o the General Manager of the Plainiff a1 4.03
PM (50 |etter af 30,7 2010 -addessed to GM of PlaintfT, annexéd B PL),

On the same day ot ground 4.35PM the Plaintiffs-solicitors had had acknowledged the
receipt of the notice m_-__rllr:t'li to theeir cliént and stated that the *nevice served on pur client
iy sub-fudice. Therefore any actions token by Lami Tawn Council | in attempting 1o
remeve the contatnery would Emiamount o contempt of court’

The said letier also wamned the Defendant that if the containgrs in Toti Park dre removed
they would institue comempt procesdings against s officers. (See Annexed C o P11,

As stated by the potice and subsequent letter that was also faxed to the General Manager
the Defendant commenced removal of containers on 282010 10 & container yard,

ARer hearing ol the ariginating summaons ., hus befare judgment was defivered an ex parfe
upp]ucalmn was made by the Plaintiff on 4.8.2010 seeking:

. Defendant by jtself, its servants , agents or otherwise and howsoever be resirained
from interfening with the plaintiff™s contuiners stored at the Nakarawa Park a1 Ton
Street, Wailada, Lami untll further arder of the Court;

b. The Defendant be unh:n:d ter forthsith return the containers already removed from
Nakaraws FEEL a Tv.-h Street o the PlaintifT,

¢. Damages and

d. Costs

The seid matter was converted to inter parfes and ufter hearing an oral judement way
deliversd on 16920710 and refsons were tiven on 25.1.2011, (P%)

The Plaintiff was charged for criminal action in the Magistrate’s Court and there wers
four specific charges miade. The charges were relating to storage of contaimers in Toti
Park which is-a public open space aceording to the subdivision spproved by the logal

authority.
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There was no order restraiming the Plamuff removal of the said conainers, sad or
undertaking & 1o contatners, The onginating summons (evil action HBC 299 of 2011
was filed by the Plaintff for stay of the Criminal Proceedings and in the judgment
dalivered 25.01,2011, it was held

1T, ... The eivil court has mo-pawer to stay crimingl proceedings | henoe not
been shoven ary gutharity by vertee of wiich §ean exercise the povwers 1o stay
proceedings which i mot the subjeos maotter before the court: [ s tromcal as fo
fiow the: Plaimiff is critical of the Defendant in obiaining end mjunction in
criminal court when the Magistrate's Cowrt didd mot have povwers 1o issue gy
injunciive arders.

18, The Plaintiff’s counsel is committing the same deadly mistake by asking the
court fo grant it an order which it is notr properly entitled to. ~{emphasis s
mine}.

The Phaintiff's contention is since it had filed oripingting summons seeking sy of
criminal netion and for damapes against the Defendint for obtasming interim restraiming
order in thé criminal aceion they can continue 1o store containers st thesr will sl Toti Park
is flowed. According 1o Plaintifl; Defendant is precludsd from removing the conlamers
This cannet be accepled.

Iny the Tight of the findings-in the judgment deliveéred on 25.1.201 1, the action for stay of
criminal prosecution lacked jurisdiction and doomed to f4il. So no injunctive relief can
basz ‘on this, though he had saught

So, what was remaining befora the courl was an assessment of dimages in the civil sulL
It cannot be sud fudice 10 the containers that are stored on Toti Park on 3007.2009 'when
the potice for removal was issued.

The ‘issue of ootice for removal of containers was not a strange thing as actices were
issued to the Plainiifl for removal of containgrs wince 2005, The wimess for the
Drefendant, an Assistant Enforcement Officer, explained thal thig hid besn done in the
past as well and when the notices were jssusd Plaintiff in the past had removed the
containets, Such notices were issued to the Plaintiff from 20035 (See documients marked
D1}

Having experienced the service of notices for removal of containers fram 2005 and had

alsé complied with such notices, the Plaintifl in the onginating summaons did not fi
proper (o seel injunctive orders to restroin the Defendant from issuing new notices for

* judgmient of the ariginating summions delivered on 251 7011

E
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removal and or removal of the cobtainers 11 4.8.2010 when sl the containess were
removed to 4 container vard by the Defendant,

There 15 no contempt-or abuse of process by the Defendant in removal of containers frim
a: fand that was not-zoned-as Open Space and it was 1o be dedicatéd fora Recreation]
Reserve.

The Plaintff canno use it for its container yard without the change of zoning. So the
activity that Plainiff conducted was an illegal metivity under Town Planning Act 1946
and Defendant had removed the containgrs to 4 -contginer vard having notified them 1o
Ve

There was no breach of court ofdeér that can be degliared a5 contempt in the removal of the
eontainers from Toti Park. This removial was done after issuance of notices,

Thie Plaintiff was finally setved the notice for removal of Containers and 48 hours granted
for-suth removil. Theee wiere such natices for removal issued to the Plaintifl since 2005
anid in two thstances they were given only 24 houss 1o remove and i all mistances
contaiters weke removed immediately upon the service bul some new containers were
places subiseqiently,

The Plaintiff is not entitled to seek declaration that the Defendant had abused fts powers
or Was in contemipt only because the Plaintiff had sought sn order Forstay of the criminal
setion” i eivil division of High Court, which wat struck off jin Jimive for lnck ‘of
Jurisdiction.

The Plaintiff had no authority to store containers on said |ocation. It is estopped. from
denying the authority of the Defendant to issue a potice 1o vacate the [and as they had
entared the Tand sccepting the Defendant's permission (D2)

The witness for the Plaintiff admined that they had not complied with the conditions
stared in letter that granted temparary permission to store contatners for 10 days.

Not only conditions of the temporary permission was violated. but alse did not stop
storing contamers on the location even 2 years after expiration of the permission.

So-the removal of conminers from the sajd location aftér notice for removal is not an
ahse af power by the Defendant and it catinot be declared as contempt




damages for the Plaintiff
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According 1o the origimating summeoens the Plaintift claimed damages for oMalning
restraining arder in the Magistrate's Courtin chiminal actiot which was quashed by High
Court on 17.7.2009.(P4).

The restraining order for Defendant from opérating s business or other activities from
Todi Park: wiis made on 1562009

On 13.7.2009 the Pleintiff s solicitors had writtén a*letter to the Defendant’s sollcitors at
thiil Gime’ and soaght removal of contaimers and had indicafed that there were migal iteins
m the coptainers (P3).

Diespite no ordér being made 1o release the Containets by the Defendant, the Plainiiff had
removed contamners fronythe vard according to the number of contalhers thal remain in
the location each day during the pepdency of resirdining order,

In stich & sitaation PlaintifT canmol atiribule o any contamination anly 1o the aeticns of
the Defendant.

The ¢laim for damages 15 for o sum of Sﬂlﬁiﬂ.lﬁlﬂ and it1s made out of $22.000 for
frozen fish snd $59,950.08 for frozen chicken,

As regard o the damage w frozen fish the Plaintiff is relying on & letter written by
Seafresh (Fijl) Limited. No evidence was called from Seafrésh (Fiji) regaeding this lenter
an this letter was objected and the judge who heard this maner had elearly indrcated that
elaim cannot Solely rely on thie mintter st the hearing and it was not alliwed 1o e marked
though 1 forms part of affidavit ip support of the griginating summons filed on
1442009, ' ' '

So, there {5 no proof of damage of Plaintiff's items in the contalner due to the |sterim
restraining order which was guashied on 17, 9 209 by the High Coun. The Plainoff was
storig confainers in an area thatl was zoned for different purpose. Without chang: ol that
zoning usage of that land as a container yard for the Plamtiff js illegal activity in terms of
Section 27 of Town and Country Planning Act. 1946

Thie fagt that Defendant could not have obtained & restraining ocder in Criminal Action in
the sbseice of a statutory provision supporting such restraining erder |pso facts will not
quality for damages unléss actual damage is proven on halance of probabillty | These are

pecial damages that needs to be proved by the Plaintiff which the Plaintiff had failed,
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There s noevidence of any payment to third parties regarding alleged dumuge 1o Fish,

There is no: proof on batance of probability that alleged cofitaminanion was: due 1o
Detendant's activity.

Counterclaim by the Defendant

71.

3.

74,

T

Th,

The. Defendant 15 claiming for charges it incurred in the temoval ahd stomge of
eomaimers in a contalrer yard

The Plaintiff was issued with 4 notice to remove contsingts for & considerable time
perind. The Plaintiff in previous [nstaiices removed the comainers temporanly but
resumed the operation of storing containers by the side af the mad blocking the. path of
pedestrians and also disruption of traffic flow on the main road while logding -and
unloading the containers. The Plaintiff admined that they had even used cones on the
roagd for this purpose, which proves that they wers iilegally opersting contalner storage in
the ares.

The Plaintiff state that Lot 51 in Survey Plan $1435 does not belonz to the Defendant
Thee Plaintlff being lpeal suthority entrusted with the implernenation of the zoning in the
aren under it can act under Section 27 of Town Planning Act, 1946 1o remove such flegal
activity and it could also prohibit the use of such land for such activities,

Thie Defendant was given adeduite notices to restraln. from u_sLng Lot-531 in 8 143585
container yard, The Defendant did not stop its activitles and continued ity sotivity of
container storage.

Im such & situation Section 27(6) allows any expenses lawfully incarred by the Defendan
10 be redoverad as 4 feal debr’. The Malntlff had engaged private-entity to fransport. the
eontainers that were remaining on Lot 51 of § 1435 and stored in-a container vard, The
F‘Ia.mnﬁ' was {nformed of the location while these were transported on 2,8.2010 - according
W the evidence of Assistant Enlorcement Officer -and he had alw sllowed some
containers to be released to them upon request. At least-one container was-allowed 1o be:

emptied by the Plaintiff before they were removed, ton;

Contrary to the evidence of the Plamiiils: evidence by Jener dated 5.82010 the
Defendant had informed the Plaintift location of all the containers and informed that adl
of them could be released on pavment of cartage and storsge fees at that time:

11
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8. Sothe Defendant hed proved that 1t had legally incurred expenses for 544, 75409 ag its
ot due to-the removal of contamers and storape of them n-s container vird.

79, The Defendant had also claimed for the repair work dene to Toti Park. There 4s o prioof
of the condition of the area before pecupuition of PlamtfT and without that being proved
the ciaim for damages ks not proved on balance of probability. The Plaintiff's witniess:
also said that they had done some improvements to the ‘area and It was not in'd poad
condition (i oparate Container siorage,

8 So the claim for the:damages to the park s not proved.

CONCLUSION

§1.  The Plantiff's action for abuse of process needs to be dismissed in fimine considering

Boit is;due w the non payment-of fees by the PlaintitT that containers remained in the
vared for 2 long period and the cost sccumulated £44.754.09 and this was paid by the
Defendant and the containers were released.

that Plaintiff was_already i vielation of Section 27 Town Planning Act 1946 when it
utilized an ares in contravention of the zoning. Lot 5] of subdivision according 1o the
evidence is reserved for public purpose (open-space), Irvespective of its ownership the
purpose was nol fo be ulilized for one company for jis commetcial puepose without
changing the. Schéme Plan or zoning. When sech am activity is conducted in
Lontravention of zoning in the Scheme Plan the local authority ‘may at any ime remove’
Any waork that can bring it mio contormity of the Scheme in terms of the said provision
The Defendant can also prolibit such land bewng used for purpose other than imended

purpose of the zoning. (See Section 27(1) {a) and (b) of Town Planning Act 1946, The:

Defendant had given adequate notice o the Plaintiff and Flamtiff was not complying with
the notices |ssugd to vacate the land beng vsed as container vard. The Defendent had
mstiuted criminal action against the Plaintiff The Defendant had obtaimad an interim
restraining order from Magistrate's court in the same criminal action and this wes revised
subsequently for lack of junsdiction to 1ssue such an intertm order, There s evidence tha
even during the pendency of the wrongfully obtained restraining order the: Plamuff had
rempved containers from Lot 51 Inany event there ig-no proof that the damseze allezad m
the statement of claim: occurred: during the restraining order that was discharged on

| 7.7.2009. After that the Plaintff was sgain notified 10 remove all the containers from:
Lot 51 and had removed the conteinecs on 282010 to & contaner yasd. The Plonifis:

emplovees who inguired ebout the location of the comtamers was informed aboot the
location a1 the: time of the remowval verbaily and by writing this was convieved hy
3.8 204 The Plaindtf had failed to: prove when the alleged ¢ontaminstion of the foud
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h'glp]?Ei'!gad. =0 the clatm for damages is dismissed. There 13 no contempt committed by the
Defendant, From the Defendants counter claim only the cost of 44,754.09 15 proved and

the damage to the park is not proved as a damage only to be attributed 1o the Plaintill,
Each party 1o bear their own costs.

FINAL ORDERS

a. The statement of claim of the Piaintiff is struck off.

b. The Defendant’s counter claim for 44,754.09 agamst the Plaintiff for charges for
contalmers is- pranted.

¢: The Defendant 5 also granted an intérest of 396 for the said sum from 2792010 (date of
the chegue) 1o'the date of judgment.

d Nocosts

Dated at Suva this 7" February, 2019,

e T T

A..ma ratunga

Hgg‘vh. Epug, Suva
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