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INTERLOCUTORY RULING

|5ty of Excomtion of Tudgment|

I, The Deféndamt seeks orders for stay of execution pending the determination of their
summons dated 14 March 2019 for setting aside the Default Judgment.

According to them, the Plaintiff will not be prejudice by stay Order; The Defendant will be
adversely affected it stay is not granted. The amount demanded by Plaintfi is quite
substantial,

The Defendant is a statsary body mandated to administer all i-Taukel tand within the Fiji
Istands for benefit of the 1- Tauke: land owning unis.,

Ii" stay is not granted, its finances will be impacted 10 the extent of affécting its operation
and meeting 1ts admimsirative and fAngncial commitments,

The Defanlt Judgment was obtamed trregularly as the claim was for $1,375,0{0.00
clanming for loss of hotel operation witheut pleading the breakdown of the loss,

I sty is not granted, the Defendiant’s application 10 set aside the Defiult Judgment will be
rendered nugatory.
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s, Lal counsel for the Plaintiff stated the application is opposed.

The proposed Statement of Defence puts the burden on the PlamtfT siating its Plainnifl’s
faults. There is a no defence in the Statement of Defence,

The elaim of loss-arises from a Court of Appeal Judgment. The Plaintiff had a resort on the
preperty the lease for which was cancelled by the Defendant.

Orrder 45 rule 10 of the High Court Rules reads:

“Without prefudiceto Order 47, Rule 1 a party agatast whom a Jueclgment
his heen given ar an order made may apply to the Court for g sty af
exacution of the judgment or order or other retief on the ground of
matters which hine ocenrred since which have oecurred since the date of
fudgntent or order and the Court may oy arder gramt such relief, and tn
suiclt termy; as it thinks just”,

Kamal J (as ke was then) in Naidu v Fiji Forest Industrics Limited a Labasa High
Court Civil Action No. HBC 39 of 2011 (delivered on 13 October 2014} had outlined
the Law in relation to-stay el execulion.

He held that it is well established and wndisputed that the Couris have unfettered
diseretian (o either grani or refuse stay of execpiion. Howiever, the diseretion should e
exereived fudicially and in the interést of fustice depending on circumsiances of excess

ELSE

He cited the case of Chand vv. Lata a Labasa High Court Civil Action No. 38 of 2001
(detivered on 18 July 2008) which identificd the principles. of poverming stay of
execulion:

I The grant or refusal of  Say is o dgiserefionary matter for the
Conrt: Fiji Sugar Corporation Limited v. Fiji Sugar & Genéral
Warkers' Union, citing AG v. Embersan (1889) 24 QBVC, i 55,
¥
The Court docs not make a practice of depriving a successful
leigant of the frufts of litigation hy locking up fierddy to which prima
facie the litigant iy entitled, pending an appeal. Fiji. Sugar
Corporation Limited v. Fiji Sugar & General Workers' Union,
citimz Supreme  Court  Practice 1979, p~ 909; The Annot
Lyle (1886) 11 PO, an 116 (CAl; Monk v, Barfram (I8 1 Q8
J46
3 When o porty Ts appealing, exercising an undoubled right of
appeal, the Courl ought te xéd that the appeal, if successful, is nofd
mugatory. Fifi Sugar Corporation  Limited v Fiji Sugar &
General Workers' Union, citing Wilson v. Church (No. 2)(1579)
12ChD, at 436, 452 (C4)

ha



Sitve High Court Cisal Fife 380 of 200 8
B e — = e ——_—————_ -

4. If there 1s a risk that the appeal will prove ahoriive: if successful
and @ stay is not granted the Court will ordinarily exercise s
discretion in fovour of granting o stay! Fiji Sugar Cerporation
Limited v i Sugar &  General  Workers"  Union,
citimg Scarforough v. Lew's Junction Storey Poy Led /9430 'R
£ 28 ar 30

A fin exercising fis discretton the Court will welgh constderaitons
such av balunce of converience awd the competing rights of the
pearties befpre it Fiji Sugar Corporation Limited v. Fiji Sugar &
General Workers' Union, citing AG v, Emberson

8 A stay will ke granted where the special circumsianees of the case

S0 regidre, that is, they fustify departure from the ordinary rle that

o suceessiul livigant Ts entitled to the fruifs of the ligation pending

the deternination of any appeal” Prased v, Prasad [[097] FIHC

0 Hbel3074 965 (6 Mavch 997 citing Annot Lyle [18886) []

PO 14 ar 1149 Scarborough v, Lew's Junction Stares Pty

Led (19630 VR (28, at 130) and see also Fiji Sugar Corporation

Limited v. Fiji Sugar & General Workers' Union

fn exerciving frx disoretfon the Court will welgh considéraricns

such ay halance of conmvenience and tle competing vighis ol the

pearties before it Fiji Sugar Corporation Limited v, Fiji Sugar &

Greneral Workers' Union, cifing AG v, Emberson

& Ax @ general rule, the only ground for a stay of execution is an
Affidavii showing that i the domages and the codis were puid there
s ne reasenable probabilioy of setting them back if the appeal
swcceeds: Fiji Sugar Corporation Limited v, Fiji Sugar & General

) Wirere there iv @ visk that if a xtay is gronied and the assets of the
Applicant will be disposed of the Conrt may, ih the exercise of is
diseretion, refuse the application: Fiji Sugar Corporation Limited
v Fiji Sugar & General Workers' Union

His Lordship also cited the case of Natural Waters of Viti Ltd v Crystal Clear Mineral
Water (Fiji) Ltd a Fiji Court of Appeal, Civil Appeal No. ABU 0011 of 20045 (
delivered on 18 March 2005), where the Court of Appeal also discussed the principles af
sigy of execulion;

The following non-comprehensive (ise of factors conventionally faken into
dgecound by o Cowurt In considering o stay émerge from Dymocks
Franchise Systems (NSW) Pty Lid v Bilgola Emerprises Lad (1999} 13
PRNZ 48 at p 30 and Area One Consortium Lid v Treaty of Waltangi
Fisheries Commission (1993) 7 PENZ 200,

fa)  Whether, if no stay is granted. the applicant's right of
appeal  will  Be  rendered nugatory  (this: s het
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determinative). See Philip Morris (NZ) Lid v Liggete &
Myers Tobacca Co (NZ) Etd [1977] 2 NZLR 4] (C4),

i Whether the swecessful  party will be  infuriously
affected by the stay.

fcr  The bona fides of the applicants as o the prosecution of
the gppenl

fed)  The effect o third parties.
fel  The novelty and importance of guestions mvolved
i The public intérest in the procecding
(gl The overall balance of convenience and the status quo
This Court is informed there isa Writ of Fier Facias pending before the Magistrates Court.

I-am further informed by Counsels there isa stay of the writ pending the outcome of this
ruling,

The Claim by the Phintiff is based on an pgreement to lease having I[TLTH Reference
415/21320 The term of lease was for 60 vears:

The Plaintiff alleges to have make payments to the Defendant for the premium. rental,
work eompensation and other peyments.

It claims to have constructed on the lease a resort consisting of 5 separate structures and
was rendy for operation on or about 20010,

The members of Tokatoka Dakuibditabu being one of the i-Taukei beneficial owners of the
lease successfully brought proceeding against the Prefendant and had the lease between the
Plamtiff and Defendant cancelled for failure of Defendant to obtain the Tokatoks's
consent,

As a result the Plaintiff claimed it suffered significant loss and damages:
= Loss of resort situated on the lease valued at $1,3735,000.00,
- Loss of profit from operating the resort from 2008 to the date of
Tudgmient. {Particutirs was said 1o be provided at trial).

The Plaintiff also claimed general damages for the loss caused,

The Writ o Summois was said 1o be served on the Defendant at 431 Vieloria Parade Suva
o B8 January 2019 (an affidavit of service by one Alfred Norman) was filed on 17 January
2019,
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8. On 21 January 2019 the Defendam’s Legal Deparmment filed an Acknowledgment of
Service.

2. The Plaintiffon 22 February 2019 filed its pragcipe. search and Judgment by Default,

The Judgment by Default was entered on grounds there being no Statement ol Defence
being filed and was for the sum of $1,375.000.00,

. Awapplication for setting aside the Default Judgment and stay of execution wiis filed on 14
March 20149,

. Paragraph 13/01/2011 a1 page 132 of the Supreme Court Practice {1993) volume | states:
hudgment in defaidt may be signed hercunder if the claim indorsed be
foor a stated sum of money atleged 1o be due from Defenidant to Plainiff
the claim not being in matare of domapey,”™

12, The claim is for loss of resort and loss of profit. There are issues for determination whether
it is a lguideted demand or not and whether the plaintift should have i fact entered an
Interlocutory Judgment for damiges 10 be assessed.

13, The Defendant is & statutory body and the exceution of the FIFA will be préjudicial to
them alfecting their daily operation as the amount claimed is quite substantial. As a résult
the public that the Defendant serves will be affected.

14. Considering the above and the submission by the ixecfendants™ Coynsel, | find there are
circumstances justifylng that there should be o stay granted until the Court hears and makes
4 finding on the Defendants’ application for setting pside the judgment by default.

15, Hence | grant astay of execution of the Judgment by default sealed on 27 February 2019
until final determination of the Defendants® application for setting sside the judgment,

16. No orders are made for cosis.

S &
Vandhana Lal | Ms]
Acting Master
Al Suva,




