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Judgment
The appellant appeals from a Ruling of the Master of 3 August, 2018 declining to strike out
the first respondent’s writ of summons and the statement of claim, On 15" October, 2015

all parties agreed by consent that leave be granted from the order

T'he first respondent. a flight attendant employed by the appellant claims damages from the
first and second respondents for injuries sustained. The second respondent is a Pilot with
the appellant. The appellant, in its statement of defence denies the claim and stated that the
claim under the Workmen's Compensation Act,{WCA) is statute barred.

The appellant, filed summons to strike out the claim on the ground that it does not disclose
any reasonable cause of action against the appellant under Or 18,r 18(1)(a). Alematively,
that it is scandalous, frivolous or vexatious, an abuse of process under Or 18.r 18(1)(b) and

{d) and the alleged cause of action is statute barred under section 25(1) of the WCA,



.

nor were its “ferms amd effecr” explained to her by the Labour Officer. She was “only calfed
by the Labowr Officer on 13 November 2013 to pick up the chegue. which was given i ine
in the stairs outside the Labour Office.. the chegque was brought in from Suva through CDP
epurier which arrived late”. There was no discussion with the appellant in respect of the

compensation pavable. The dates on the agreement of 13 November, 2015 are contradictory.

| lig

I'he first respondent, i her affidavit in reply states that she did pot sign the LI Form C9

aflida 1l o support Of the sumrnaans states (hatl thesapp L ||-|i|__'-: ol L Form &

the Ministry “of Labour, The Ministry advised the appellant that the net compensation
paveble 1o the first respondent was 517, 156.26. The appellant and the first respondeént signed
LD Form C/9 titled “*Form of Agreemen as o Compensanon to he paid by thiv Emplever”

on |3 November 200 5,

The Master dismissed the application 1o strike out the claim.

I'he appellant appeals on the [ollowing prounds:

i,

a}

B)

)

The Learmed Master erred in low and in act ai poragraph 6 of the Ruling m
proceeding upon the basis that theve were "Five (5) issues " o be deliberaled
upon in determining the Appellant’'s summeons 1o steike owl the claim, and
thereafier setiing o four (4] isswes only, Further, the Learned Masser vrred in
faw in proceeding upon the basis that the issue to be determined were by reference
to the " Defendant’s Sreremernt of Defense ™ as opposed to e " Maintiffs Claim©

he Learmed Master erved in law in finding. ai pavagraph 11 of the Rufing, tha
the Applicant way required o establish that “the Plaingff does not have a cause
of action”,

The Learned Master erred in low and in fact in failing properly 1o consirie,

aalyse and’or make findings with respect to the Appellant 's contention thar ihe
action & statute barred pursuant to secrion 25(1)fc) af the Act, andior the
Master s conclusion on this point way plainiy wrong baved on the facts thar

O 28 May, 2004 the Appellant lodged a LD For C/ comprised in the Second
Schedule of the Act with the Ministry of Emplovment, Productivity and Indusirial
Relations {"'the Ministry ") fo report the injuries alleged to have been suffered by
the First Respondeni in connection with the hard landing af alrcraft FJ911 at the
Kingsford Smith Iniernational Airpart, Svdney, Australia (“the Accident "),

By letter dated 13 October 2015 the Ministry advised the Appellant that based on
D Joeli Mareko's assessment of the Plaintiff he found a 12% degree of
permaneni incapacity, Based on this assessmernt the Ministry assessed wet
compensation payable gt $17,156.26 in accordance with section of the Act.

On the 19 October 2015 the Appellant wrote 1o the Ministry enclosing a bank
chegue tn the sum of $17.156.26 pavable to the Ministry,; and



1,

i

Vi,

v,

viii.

di The Appetlant and the Firsr Respondent thew signed LD Form 9 called the
“Form uf Agreement as lo Compensation to be paid by thiv Emplover "dated 13
November 2005 couwnver-yigned by the Ministry on 17 Nevember 2015 The
settlement way  appraoved by the Permanent Secretary  for  Employmen,
Mroductivity and Induwstrial Relailons, Salase tne Sernlagilagt Daunabuna,

The Learned Master evred in law at paragraph 23 of the Rufing in fivst aceepiing
ay evidence that the Fust Respondent was paid the sum of 8§17, 156,26 wnder the
Act ws compensation with respect o the Aceidem, and thereafler finding that ihe
question of whether the First Respondent & olaim wax thereby siaiwe barved was
a quesiion to be decided al trial

The Learned Master crved in law ar pavagraph 235 and 26 of the Ruling, in finding
that the Appellant cowld not submit that the Fiest Respondent's claim was stative
barred before the Plainmiff's claim and evidence was wendered emd determined ai
rricl

The Learned Master erved in laow af paragraph 28 af the Ruling in finding that the
Appeliant needed to establish that the Fivsr Respondent s cfaim "lacks merinn”
Fstef iwhatever that means).

The Learned Master erved in law and in foct ai peavagraphs 33 and 34 of te
Ruling in finding that the Firdl Respondent s olaim way filed “within the 3 yeary
timee frame as required wider in low " and therve fore was nel statuie barred, when
thix was not an issue properly before the Master for determination,

The Learned Master erved in law and in focl af paragraph 36 of the Rultng o
finefing that even if the First Rexpondent's claim was stanite barved the court hod
the discretion ro alfow the claim to proceed owl of rime on application when,

fa) Thisv was not an issue properly before the Master for determination; and’or

(b} The finding is plainly wrong in light of the wording in section 2571 of the Act

The defermination
The central issue raised in this appeal is whether the Master erred in failing to find that the

first respondent’s action is statute barred under section 25(1){c) of the Act. The appellant
contends that the Master, while accepting that the first respondent was paid a sum of
317.156.26 under the WCA as compensation. erred in reaching a conclusion that the

question of whether her claim was statue barred was a question to be decided at the trial,
At the hearing, Ms Jackson, counsel for the second respondent supported the appeal.
Section 161} of the WA provides that an emplover and.a workman may “agree, i wriling,

as fo the compensation to be patd by the eémplover” with the written approval of the

Permanent Secretary for Labour or & person appointed by him,



|

| he secton Turther proovades 1ol 11 1he wworkman 15 ungble Toeoread and widerstonnd he
litnguage i which the agreement is expressed, "t pereemens shall ot he hinding agais
fnm unless o is endorsed by o certificate of a district officer ora person appotnted by e
disirier afficer or Permanenr Secretary, in writing, _that he read over and explained | the

rerms cand thar the workman appeared fully to undersiand and approve of the agreement”,

Section 1603) provides thal any parly may apply to cancel the agreemeni within three
maonths, if it is proved that the sum is not in terms thereof; the agreement was entered mto
in ignorance of, or under a mistake as to the injury; or, the agreement was obtained by such

fraud, undue mfluence, misrepresentation or other improper means as would, in law, be

sufficient ground for avoiding it.

Section 25(1)ic) provides that an agreement between the “henween the emplover and the
workman woder the provisions of subsection (1) section 16 shafl be o bar 1o the procecaings

i the proceedingy by the workman i respect o the vame imfury independenily of this o™

Mr Prasad, counsel for the appellant argued that section 25(1 )¢} is a bar and precludes a
workman from claiming compensation for damages in a civil court. He relied on the
decisions n Sigila v Fiji Development Bank,[2000] FIHC 86 HBC 0348) |9%85(25
July, 2000), Singh v. Emperar Gold Mining Compary Led, |2004] FIHC 512 and Lincoln
Refrigeration Lid v Prasad, Civil Appeal No. ABU24 of 2017( 5 October, 2018)

I will in the first instance reter to the Ruling in Sigila v Fiji Development Bank, [2000]
FJHC 76: HRCO34BD. 19985(20 June, 2000). In that case, the section 16 agreement had been
sigried by both panies, witnessed by a Labour Officer, read over to the plaintiff in Fijian and
approved by a person authorised by the Permanent Secretary, but the plaintilT denied that it
was properly explained to him:. Shameem | declined to dismiss the action at the prelminary
stape and stated:

~there appears o be an agreement that satisfies the reguirements of
section {6, However the Plaintiff claims he did not understand what e

was signing and that the Labowr Officers acting for him did not explain
the procedires fo him,

In the circumstances § am unable fo conclude that the agreement ix a
valid agreement under section 16 of the Act and would prefer to hear
Sfurther evidence on the way the agreement was executed. (emphasis
added)



|7,

18,

20.

I fie subseylent judgment m il case pr vides that the planbiin sevide noe was conimdicied
by the testimony of a witness, who said that he had explained the -agreement Lo the plaintiff
in Fijian and told him that the agreement prevented him from teking further proceedings
against his employer, Shameem 1 concluded:

seetion 25 _cremels) a statutary bar to civil action against the employer

int respect of the sanwe Dyury provided section 16 was complied with..

I all the circumstances, and having heard the evidence in this case |
consider that the Piaintiff has been compensated, under the Workmen s
Compensation Act, for his infury and that this claim Js  stafufe-

berred (emphasis added)
The Court of Appeal in Sigila v. Fiji Development Bank, [2002] FICA 43 Civil Appeal No
ABLI0O59 of 20015 ( 15% November.2002 ) stated:

Secrion 25 (Nifel is plainly a conclusive  bar to the appellant s present
claim  we note that the trial Judge examined the question and was
satisfied that the appellant was informed and understood af the time of
signing the agreement that the making of the agreement would bar legal
action for the recovery of damages for his infary. " (emphasis added)

in Singh v, Emperor Gold Mining Company Lud, | supra) Connors J stated that “On the
hasis af the admissions made by the plaintiff, | am satisfied that the plaintiff and the

defendant entered info an agreement pursuant to section 16 (1) of the Workmen s

Compensation Act.”.

The facts in Lincoln Refrigeration Ltd v Prasad, (supra) are not comparable. In that case,
it was argued that the Labour Officer had practiced duress on the workman. The Coun of
Appeal held that in the absence of evidence to eslablish duress‘undue influence, the
workman is bound by an agreement or representation made by such authorized person, The
Court also stated that the requirement for the workmen 1o sign the agreement 15 a “super

added requirement rot laid down in Section 167

In my view, section 16 clearly requires the agreement to be signed by the workman, as
Kumar J. {as he then was) held in Prasad v Lincoln Refrigeration Ltd , Civil Action Mo
HBC 10 of 2015{24"™ February,2017) at para 3.17.
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23,

24,

24.

27,

ke poncipies 10 becderlived (e cagses cived s that e Sourt Wikl ol @i

step of dismissing a claim without hearing evidence

In Bey v Victorian Raflways Commissioners, (1948-49) CLW 62 at pg 84 -85 Latham CJ

sl

the smmary procedure. was appropriaie only to cases which were plain
and ohvious, so that any master or fudge couwld say ar once that the
statement af claim was insufficient, even if proved, o entitle the plaintiff
Jor what e asked If, as a result of argument, the court reaches a clear
decision which could not be altered by any evidence which could be
adduced af the irial, then it Is proper in the interests of both parties o
dismiss the action instead of affowing the parties lo incur complerely
uxeless expense. (enmphasis added)

Lord Pearson in Dremmond -Jackson v. Britivh Medical Axseciation, [1970]1 All ER 10424
al 1101 said “rthe power to sivike owl o statement of claim. es disclosing no reasanable cause
af action 15 a summeary power which showld be exercised only in plain and obviows | T iking

reasorahle canse of action means acawse of aetion with some chance af suecess”

In the present case, the first respondent, in her affidavit stales that she did not sign the
“Form af Agreement ay fo Compensation o be paid by this Employer” nor were its “ferms
and effecr” explained 1o her by the Labour Oificer. [ note that there is a certificate from a
“ District CfficersLabowr Officer or other person authorised” that the terms of the agreement

were read over and explained 1o the workman.

Be that as it may, since the first respondent claims that she did not sign the agreement, |
am unable to conclude that a valid agreement under section 161} was executed and as such,

it was a bar 1o the proceedings under section 25 without hearing evidence, as Shameem J

regsoned in Sigita v Fiji Development Bank, {supra).

In the light of my conclusion, the Master was correct in holding that evidence has to be
tendered at the hearing and it cannot be held that there is ne reasonable cause of action nor
that the claim is scandalous, frivolous, vexatious and an abuse of the court process, although
he failed to discuss the crucial issue arising from the relevant provisions of the WCA and

dealt with issues not before him, as urged in the seventh and eighth grounds of appeal.

The appeal fails;
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ib) The appellant shall pay the first respondent ¢osts ind sum of % 750,

A.L.B.Brito-Mutunayagam
Judge
10™ May, 2019




