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Judgment
The appellant appeals from a judgment of the Magistrates” Court on the following grounds

of appeal:

i.  The Learned Magistrate erred in law and fact in coming fo the conclusion thai ft
was nol in dispute thar the period of emplovmeni of the Second Defendant
commenced on 0] Jomiary 200 2 and expived on 31 December 201 3 when that issue
was clearly in dispute between the parties,

. The Learned Magistrate evved in law and fact in relving wpon the affidavit of Inoke
Wainigolo deposed on T8 August 2004 and filed on 19 Auguse. 2004 when;

. He was never called as a witness in the substantive frial;

b, The said affidavit was solely used in an interlocitory application filed by the
Firsi and Third Defendants 1o sivike out the Plaintiff’s claim which ways
dismissed by the Learned Magisirate who heard the satd application ar ther
fime; and

¢, Thereby the Plaintiff was prejudiced thar e had no opportunity 1o cross-
examine the deporent of the said affidavit.



i, The Legrned Magtstrate erred in lovw and fact v his failvre to properly analyze the
evidence actually adduiced by way of oral evidence at the substantive triel and based
his fudgment an maiters which were nor evidenced or orally adduced before him ar
the said irial

iv.  The Learned Magisirate erred in having wrongly applied the Law on vicarious
lighility to the evidence which was never adduced by any of the parties in the
suhstantive frial in any evenr.

v.  The Learned Magistrate erved in law and fact in foiling o emter judgment against
the Second Defendant when such relief was praved for by the Plainiiff in its
statement of claim.

vi.  The Learned Magistrate erved in law and face concluding that there was an absence
of contract between the Plaintiff and the Defendants when the Plaintiff's claim was
also based on advice negligently given by the servants and agents of the First
Defendent who were emploved by the said First Defendant ai the relevant time.

vii.  The Learned Magistrate erred im law and fact whereby evidence on negligent
misstatement was addiced af the suhstantive tvial but he failed to take that in fo
goconwnt in order To make any finding on whether or net there was negligent
misstatement an the part of the Firsi and Third Defendants.

vili.  The Learned Magistrate erved in law and fact In failing to make any findings on the
credibility of any of the wirnesses af the substantive trial in arriving al hiy decision,

ix. The Learned Magistrate erved in law and fact relying on the affidavic evidence of
Inoke Wainigelo deposed on 18 August 2004 and filed on 19 Awgust 2004 which
affidavit was filed in relation to an interlocutory application by the First and Third
Respomdent/Criginal First and Third Defendants and ought not to have been taken
fnte account. Alternatively the Learned Magistrate having refied upon the said
affidavit evidence af Inoke Wainigole failed to take inte account the affidavit
evidence filed in response of the Appellant which contained the pelice statement
given by Kolinio Naivali in which he admitted giving evidence o the Appellant to
send the money to Hiesa Tadulala.

LR

2, The appellant, in his statement of claim stated that following “consultations and advise”
from officials of the first respondent, he sent a sum of $ 6331.50 to the second respondent
on 16™ and 31% January, 2013 by money order, for the purchase of a consignment of
seaweed. The second respondent was employed as a fieldsman at the first respondent’s

station at Ono-i-Lau. The appellant claimed the sum of § 6331.50, as the second respondent

failed to provide the seaweed,



-

5

The first and third respondents, in their statement of defence stated that they are not liable
for the actions of the second respondent, He was employed by the first respondent as a
fieldsman from 1 January to 31 December. 2012, He was not an employee of the first
respondent at the material time. The respondents denied that the first respondent’s role was
to provide advice to the appellant on the purchase of seaweed. The role of the first
respondent was “limited to and responsible for the overall implementation of palicy
initiatives pertaining to the sustainable development and management af the Fisheries
sector in the Eastern Division™. Their activities includes the development of inland, coastal,
offshore and culture fisheries and provision of technical support and advisory services to
farmers, The role and responsibility of the second respondent and officials of the firs

respondent did not include entering into monetary transactions with the appellant

The Learned Magistrate dismissed the claim. He stated that it was clear that the second
respondent’s impugned conduct was not connected with his job description. He was not
supposed 1o purchase sea products on behalf of the appellant. The appellant’s argument
that there was @ contract between the first respondent and i1self by virue of the second
respondent s action cannot be sustained, in hight of section 29 of the Financial Management

Act, 2004(FMA). In anv event, such a contract would be illegal,

Fhe determination
The first ground of appeal contends that the Learned Magistrate erred in in concluding that

it was not in dispute that the period of employment of the second respondent commenced

on 1 January 2012 and expired on 31 December 2013, when that was in dispute.

The minutes of the PTC provide that the period of employment was a disputed issue.

DW2.( My Laite Cavu ) in evidence in chief stated that the second respendent was employed
by the first tespondent from 4™ January,2012 1o 319 December, 2102, as provided in his
contract of employment she produced. DW2,(Eroni Talemaikanacea) said that his contract

was not renewed.
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1,

13.

14.

In my judgment, the evidence reveals that the second respondent was not employed by the
first respondent at the time the second respondent obtained funds from the appellamt on

16" and 31% January,2013.

The appellant contends in grounds 2. 3. 4 and 9 that the Leamed Magistrate failed to
properly analyze the oral evidence and rélied on an affidavit filed in an interlocutory

application, when the deponent’s testimony could not be challenged in cross-examination.

The Leamed Magistrate referred 1o paragraph 7 of an affidavit filed in an interlocutory
application, which stated that the second respondent was not given ostensible, delegated or

statutory authority to enter into a contract with another at any time.

. In my view. & Court should not rely on affidavit evidence, unless the deponent can be

cross-examined.

. But the onus was on the appellant to prove that the second respondent had authority to enter

into & contract with another party

The appellant failed to establish that the second respondent was acting in the course of his
employment. Accordingly. the Leamed Magistrate was correet in coming to a conclusion
thal the second respondent’s conduet was not connected with his employment, applving the

principles of vicarious liability.

The sixth, seventh and eighth grounds of appeal comtend that the lower court erred in
condluding that there was no contract between the appellant and the first respondent, when
the claim was based on a negligent misstatement given by servants and agents of the first
resporclent, 1115 contended that the Leamed Magistrate failed to make a finding whether a

negligent misstaterment was made by the first respondent.



15, PW 1,160 Wee Koge, Director of the appeliani) estified-at thetrial that he trusted Assistant
Fisheries Officers, Kuli and Eroni Talemaikanaces, as they were officials of the first
respondent. Consequent to their advise he sent a sum of'$ 6331.50 to the second respondent
for the purchase of seaweed. He attended meetings with the first respondent and had a lerter
to support his contention that he was provided advice by the first respondent . However,

neither the minutes of the meetings nor the letter were produced,

16, DW2, in evidence in chief said that the second respondent’s role was to facilitate and
monitor seaweed farming. A project officer was not allowed to liaise with the appellant. He
was informed by the appellant that it sent money to the second respondent, but 11 was not

on the advice of the first respondent. The first respondent is not liable to the appellant,

17. In my judgment, the appellant failed 1o establish in the lower court that officials of the first

respondent advised the appellam and that there was a contract between the first respondent

and the appellant.

|8, In my judgment, although the Leamed Magistrate failed to come to a finding on  the
evidence that there was no contract between the appellant and the first respondent, he canie
to a correct conclusion in law that the contention that there was a contract between the

parlies cannot be sustained by virtue of section 29 of the FMA and such a contract would

be illegal.

19. Section 29 provides that only a Permanent Secretary can enter into a contract on behalf ol

a Ministry.
20, The appeal against the first and third respondents fails.

21, Finally, the appellant comends in ground 5 that the Learned Magistrate failed to enter

judgment against the second respondent.

22, PW1 testified that he had sent monies to the second respondent and produced receipts of
money orders sent in support. The second respondent failed o provide the appellant with sea

weed. Accordingly, he must refund the monies 10 the appellam.



23, The appeal agaimst the second respondent succeeds

24, Orders.

{a) The appeal against the first and third respondents s declined.

(b) The appellant shall pay the first and third respondents costs summarily assessed ina sum
ol § 1000,

(¢} The appeal against the second respondent is allowed.

{d) The second respondent shall pay the appellant the sum of $6331.50 together with interest
at 3% per cent from 31% January,2013 (o date of this judgment.

(e) The second respondent shall pay the appellant costs summarily assessed in a sum of §

1 0H).

b dbd- Mg

A.L.B. Brito-Mutunayagam
Judge
17" May, 2019




