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Counsel

Civil Action No.: HBC 114 of 2014

- VIJENDRA PRAKASH of Lot | Omkar Road, Narers, Nasinu in the Republic

of Fiji, Farmer and Insurance Agent.

| GHARMA. JAYWANT PRATAP AND DED RAJ SINGH as the Board of

Trustees of Shree Sanatan Dharam Pratinidhi Sabba of Fiji a religious body
incorporated under the Religious Bodies Registration Act af Fiji Chapter 68.

1" DEFENDANTS

+ Applicant:  Mr Nandan. 8
Plaintiff: Mr Singh, K
: Respondents: Mr Sharma. T

Dite of Hearing . 13" Moy, 2019 at 9. Mam

Date of Ruling - 13" May, 2019 a1 4.00pm
RULING
{Addition of Defendants)
INTRODUCTTON
b This is an action filed by way of originating summons secking validity of a decision

faken by National Exccutive Council (NEC) of an umingorporated religious body. in
termis of its constitution, The impugned decision was not to.allow members of parliament
to contest in election for positions in NEC. Along with the originating summons an order
for injuriction was seught preventing election being held till determination of this matter.
ln terms of Section 2 of Religious HBodies Registration Act 1881, all suits against

redigious

bodies should be instituted ngainst trustees of such religious budies and Plaintiff
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complied with that, After grant of the interim injunction, members of NEC liled an
application seeking they be added as Defendants to this action, This upplication is made
i tepms of Order 15 rule 6(2) ¢b) (i and (i) of the High Court Rules of | 988, Plaintiff
oppose the application 1o add members of NEC of religious body as a Defendants; but
conceded that they can swear an affidavil as to the facts relating to that decision and the
same can be filed in this action. Plaintiff object 1o they being made a party.

ANALYSIS

3 Originating summons sought fallowing orders:

@ An Order allowing the Plaintiff 1o e nomingied and stand in the 2009 National
Election for a position in the National Executive Conncil of the Shred Sanatan
Dibaram Pratinidhi Sabha of Fiji scheduled for the | g" Aprif, 2014,

b, A Declaration that the letter dated 159 Nfaieh, 2018 ivvued By the 17 Deferdant is
wnconstittitional under the Shree Samatan Dharam Pratinidhi Sabha of Fiji
Constitufion.

¢ A Declaration stating that the Shree Sanatan Diheram Pratinidhi Sabha of Fiji
Constitution does not resriet members: of Parliament fo he. mominated and
appointed o a pasition in the National Execurive (ouncil

d  An order that the National Election for the Natiomal Executive Council of the ;
Shree Sanatan Dharam Pratinidhi Sabha of Fiji scheduled for the T o April, 2019 |
b et steved wuntil the determination of this matter. :

3, Plaintiff slong with the originating summens file an éx parte SUmmons secking interim
injunctions restraining holding of elections for NEC.

4. Ini the originating summons 1" Defendant was a member of NEC, but Plaintiff sought 1o
strike out 1% Defendant and proceeded only aguinst 7™ Defendant who are trustees of the
religious body. So the action proceeded only against trustees of the religious bady, In
terms of law Plaintiff could proceed against trustees of that religious body,

5. Section 2 of Religious Bodies Registration Act 1881 states:

ANl suits and proceedings at law institated or brought by or against amy
religious body shall be instituted or brought by or against the persons registered
as héreinafier provided as trustees for the time being of such religious body and
any such sult or proceeding shall be carried 1o 1is final termination
notwithstanding amy alteration in the registered trustees of such religions hody
Vuhite suick suit or proceeding is pending " femphastiy added)
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S Plaintiff who is challenging a dicision taken by NEC of religions body and an
imjunction restraining to hold elections of the members in NEC of the religious body had
complied with section 2 of Religious Rodies Registration Act [EEL.

Members of NEC, in the amended notice of motion file on 2.5.2019 sought they be added
45 Defendants in terms of Order 15 rule 6 (2)b)ijand(ii) of High Court Rules of 1988,

Order 15 rule 6(2) (b) states:

2} Subject to the provisions of this eule, at any stage af the proceedings in any cause
or matter the Court may on such férms as it thinks Just and either of its pwn
wigtion or on application —

fu) order any person whi has teen improperly or unmecessarily mode d party
or whi has for any reason cegsed To he a proper of mecessary parly, 1@
cease to-be a party;

) wrder any of the following persons to be added as a party, namely-

fi) any person whe eught to have Joined s a party or whose
presence before the Court is necessary fo ensure that all mrtters
in dispute in the couse or matter ey e effectually and
completely determined and adiudicated upan, or

(i) any person Benveen whim wnd any party to the cause or maiter
there may exist a question or issue arising out af or relating to or
connecied with any reltef or remedy which In the opinion af the
Court it would be just and convenient to defermine as bebeeen
fim and that party as well as between the parties fo ihe canse or
matrer. {emphasis is added)

In the affidavit in support of the application in terms of Order 15 rule 6{2)h) of the High
Court Rules of 1988, it is stated that the impugned decision was taken by members of
NEC and they are the persons who have knowledge about the said decision hence they
should be allowed 1o add to the action as Defendants,

Counzel for the members of NEC also said thal they are necessary parties Lo this action
and they should be added on that basis.

Counsel for Plaintiff said that the scope of Order 15 rule 6(2HD) of the High Court Rules
of 1988 | is broad and when it relates to a religious body only partics that needs 1o be
defendants 1o an action are trustees in terms of Fection 2 ol Refigions Bodies Registration
Act 1881, 1 do not agree with that contention.
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Oirder F5 rule 6(23(b) grants the court & wide discretion. The court can-ex mero mofy add
a necessary party or in the opinion of court think just and convenient 1o add, 1o an action

at any time-of the procesdings.

The rationale behind that is to resolve the dispute between the parties, in & just and
conveaient manner. This is equally applicable for proper case management, foo. Instead
of plethora of cases being instituted, if in a one case all the riccessary issues can be deall
it should be encauraged, as it would save time of the court 25 well as time and money of
litigants , while adhearing to rules of natural Justice.

A curable defect in the pleading can also be cured under said  provision without
dismissing the entire action on techmcality. 5o, overall justice and prejudice to other
parties can be considered in the exercise of broad discretion given 1o the coun.

Tn my mind Order 15 rule 6(21h)ii) of High Court Rufes of 1988, aliows o party 1o be
added 1o an action if the court thinks that such addition would conveniently adjudicate the
issue between the parties already before court and the proposed parties. [iscretion
granted to court in terms of the said provision is wider than considering a party i5
necessary for the determination of the issue, as argued by counsel for NEC

Thie Supreme Court Practice {White Book) (1988) pI80 ‘at 15671 deals with Scope of
pile and states:

“ This rule , however has nof altered the legol principles with regard o parties o
actions and in now way gulifieds the necessity for having before the Court the
proper partics pecessary for determining the poinf at isxue (Kendall v Hamilton;
Af-Gen. v. Pomtypridd Waterworks Co [1908] | Ch 388 | Norbury v Griffiths
[19]8] 2 KB 369, CA) Performing Rights Society v London Theafre of Varieties

FI024] A1),

The Court retaing a diseretionary power to refuse the order (Lancaster Banking
Co v Cooper (1879) 8 Ch.D. 324, Roberts v Holland [1893] | ().B. 663) and may
elecr to deal with the. matter as regardy the rights af the partlex hefore it
speciatly if the action has proceeded fo trial withou! ohfection as to parties (Re
Harrison [189]] 2 Ch, 349 Hall v Héward (1886 32 ChD 430y The power
given hy the rule iv, however widely exereised(Wilson v. Balcarres fraeif 1 Q8.

22C.A; Robinson v Geisel [1894] 2 0.8 685 thutigh the addition of mew pailies
may cause mew expense and necessitate new evidenceiByrne v Brown (188502
080} 666, where a third party objected); bur if serigus embarrassment wonld be
cansed to the plaintff the order may be refused(see The Grermanic | 1596] F.84;
McCheane v Gyles (No2J[1902] 1 Ch 917 Nerris v Beazley (1 7200084,
Moser v Marsden [1892] 1Ch 487, Re Dracup [1592] W.N, 43). Bur generally
speaking, the Court will make all such changes in respecl af parfies as may be
necessary to enable an effectual adjwdication to be made concerning all matters
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in dispute(Me Cheanev Gyles; Van Geldery Sowerby Bride (1890 44 ChD.374,
Mantgemery v Foy [18495] 2 Q8 321 Bennetts ¥ Mec Dwratith [1896] 2 OB

L A

In the originating summons Plaintiff is seeking 1o challenge decision taken by NEC.
Plaintiff, had initially thought 1o name one miember of NEC a8 the 17 Defendant. For
reason best known, al the hearing Plaintif"s counsel sou ght to strike out the 17 Defendant
from action, May: be, that he thought he had complies with Section 2 of Religious Bodies
Registration Act 1881, and there was no need to-add even one members of NEC 1o this

action.

At the hedring counsel for Plaintff sought an interpretation that would restrict the scope
of Order 15 rule 6i2) of High Court Rules of 1988 when the Defendant is-a religious
body in lerms of Section 2 of Religious Rodies Registeation Act 1881, 1 do not agree with
that interpretation. Section 2 of Religious Bodies Registration Act 1881 only stipulate
minimum requirement and it does not resirict addition of parties who-are necessary for
proper adjudication of the matter hefore the court.

The discietion of the court granted in Order 15 rule 6(2HbHGI) is broader than addition of
necessary party s stipulated in Order 15 rule 62 )by of High Court Rules of 1988 1f
ini the opinion of the court & party should be added for convenience for determining 1ssue
before court such party can he ordered to be added even without an application. Thisisa
law threshold, than a party that is necessary or ought to have added, It is granted to Courl
to adminster justice conveniently and just manner.,

In my opinion if members of NEC are needed to this action it weuld npt calise any
embarrassment to Plaintiff, In contriry it would prevent plethora ol litigation relating to
this decision of WEC preventing a member of parliament to conlest in ¢lection 1o
miembers of NEC. It is the members of NEC that had taken this decision and it Seems
they are the best 10 detend their decision. Trustees of the religious body in this action had
not taken much interest and dis not even filed affidavit in opposition. This application
was mage without delay.

Counsel for Plaintiff said members of NWEC had expired and it had happened after they
have taken this decision. 1f so, that should not prevent them from adding as parties bul
support this application. The membiets who took the decislon are in the best position W
explain and defend it apart from the trustees who are legally required w be added.
Without trustecs being made a party the action could not have procesded for lack of
complianee, but apart from trustees any other party. can be added in the opinion of the
court, for admimstration of justice,

The conduct of trustees who are second defendant to this action 1§ also relevant. They had
not fled even an affidavil in opposition. This leaves an lmportant issue 2= o the
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eligihility of members of NEC being determined wit
gonduct of trustees continued there is likelihood of no. apposition

religipus body in this marter-

hout propér ventjlation. 1f the present
(o the decision taken by

Members af NEC who made the deciston should not be
submission explaining their positicn. Once

prevented from making an affidavit and or
legl advice and

they are added to the agtion as Defendants they cun se¢k any appropriate
act aecordingly as a party 1o this action.

CONCLUSION

The trustées of religious body are not the only parties for proper adjudication ol iaters

22,
hefare the court, There is no réstriction in Section 2 of Retigious Bodies Registration Act
1881 restricting the scope of Order 15 rule 6 (2 (b) of High Cour Rutes of |93,
Application e add the members of NEC that made irpugned decision s allowed. Cost of
this application is cost i the cause

FINAL ORDER

Dated at Suva this 13" day of May, 2019.

addition of members of WEC that made impugned decision, staled in

& Application for
d 14 days to file affidavit in

the amended metion is allpwed, They are granie
ppposition 1o originaling SUMmons.

b, Cist of this this application is cost in the cuse.




