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SUMMING UP
A OLE OF JUDGE SSESSORS

. Madam and Gentieman Assessors, it is my duty to sum up to you, In doing so. | will direct-you on
matiers of faw, which you must accept and act upon. On mattars of fact however, what evidence (o
accapt and what evidence to reject; these are matters sniirely for you to decide for yolrssives. So
if | exprass my opinion on the facts of the case, or if | appear to do so, then It is entirely a matter for
you whether you accept what | say or-form your own opinions. You are the judges of fact

Pt

State and Defence Counsels have made submissions to you, about how vou showd find the facts
of this case. That is in accordance with their dutles &5 State and Defenca Counsals, In this case.
Their submissions were designed fo assist you, as the judges-of fact: However, you are not baund



by what they said. 1Lis you who are the representatives of the. community at this trial, and it is you
wha must decide what happened In this case, and which version of the evidence is reliable

You will not be asked {o give reasons for your opinians, but merely your opinions themselves and
ihey need not be unanimaus. Your opinions are not binding on me, but | will give them the greatest
weight, when | deliver my judgment.

THE BURDEN AND STANDARD OF PROCF

As a matter of law, the onus or burden of proof rast an the prosecution throughout the trial, and it
never shifts to the accused. There is no ablgation on the accused to prove her innocence. Under
aur system of criminal justice, an accused person is presumed to be innocent untl she s proved
guilty.

The standard of proof in a criminal frial, is one of proof beyond reasonable doubt. This means thal
you must be satisfied, so that you are sure of the accused's guill, before you can express an
opinion that she is guilly. If you have any reassnable doubt so that you are not sure about her
guilt, then you must express an opinion, that she is.not guiity,

Your decision must be based ewclusively upon the evidence which you Fave heard In this cour,
and upan nothing eise, You must disregard anything you might have heard about this case outside
of this courtroom, You must decide the facts without prejudice or sympathy, 1o elther the accused
or the victim, Your duty Is to find the facts based on the evidence, and 1 apply the faw 1o those
facts, without fear, faveur o il will,

THE | ON
You have a copy of the information with you, and | wil now read the same to you:
", [read from the information]. ..

THE SUE

In this case, a5 assessors and judges of fact, each of you will have to answer the following
quastion;
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B,

(i) Did the accused, on 8 March 2017, at Navua in the Central Division, murdar her new bom
bady, an unnamed infant?

THE OFFENCE AND IT'S ELEMENTS

The-accusad was charged with “murdar’, contrary to seetion 237 of the Crimes Act 2000, | was
alleged that, on 8 March 2017 -at Navua In the Central Division, the accused murdered her
newbom baby, an unnamed infant  For the accused to be found guilty of the offence, the
prosecution must prove beyond reasonable doubt, the following elements:
(i) that the accused did a willful act:-and
(i) that willfu! act caused the death of the deceased: and
(i) atthe time of the wilful act, the accused either;

(&) intended o cause the deathof the deceased: or

(b} Is reckless as to causing the death of the deceased.

On the first element of murder, 3 "wilful 280" is a voluntary act by the accused, It i5 a feeling of
strang determination to do something that she wanted to do. It is what she wanied 1o happen in &
particilar situation. This is the physical glement of the offence of murder, For example, if A
assaulis B in what manner whatsoever, A thereby did a "wilful act” to B,

On the second element of murder, “the wiliful acl must cause the death of the deceased”. This

‘simply meant that the accused's wilful sct, substantally coninbuted to the deaih of the deceased.

The accused's willful act must be a substantial contributar & the death of the decsased. In othar
wards, the accused's willful acl was a substantial cause of the deceased's death. Contnuing fram
the above example; when A assauted B, il caused serious Injunes. 1o the body of B. theraby
resulting In 8's death, A's assaulting B, set in motion a chain of events that led to Bs death, and
as such, was a substantial cause of B's death. B would not have died, but for A's assault

The third elemant of murder coneernad is fault elament. There are two fault sements far murder,
as described In paragraphs 9(i) (a) and (i) (b). In this cass, the prosecation 1S running its case
on the fault element in paragraph 9 (il (a), thiat is, the accused intended to calse the deceasad's
Geath. We will therefore concentrate on this fault element, rather than the other  The prasecutian

3
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must mike you sure that when the accused did “the willful act’, she “intended to cause the death of
ihe deceased”. You cannot cut open the accused's head, to find aul what her intentions wers, af
the time she allegedly assaulted the deceased to death. But ¥ou can examing her conduct st the
fime, that is, what she said and did, and the surmuniding eircumstances, to infer whether or not sha
Intended to kill the decaased, when she allegadly assaulted him, If you find that she intended to kil
lhe deceased, at the matenal time, that would be sufficient to support the third element of murder,
that is, an intention to kil

If you are sure that all the elements of murder, as expressed above, are satisfied by the
prosectiion beyond a reasonable doubt, then yau must find the accused guilty as-charged. If you
find that some of the elements of murder, as described above are not satisfied beyond -a
reasanable doubt by the prosecution, then you must find the accused nat guilly as charged,

If you find the accused guilty of murdenng the deceased, you may nesd 1o consider the lesser
offence: of ‘infanticide”. “Infanticide” is not & complete defence against murder. It is a parial
defence reducing what would ctherwise be murder, o the lesser offence of “Infanticide” This was
permissiie, aithough she was nol formally charged in the allernative. on the ofence of
“nfarficide”. You had heard the defence’s case on 18 March 2048, They are saying that the
accused was not guilty of murder, but guilly of the offence of “infanticide”. Section 244 {1). (2) and
(3} of the Crimes Act 2009 reads as follows:

“244.01) A woman commits the indictable oMence of Infanticide H—
(a) “she, by any wilful act or omission, causes the death of har child: and
(b} the child i$ under the age of 12 months; and
fe) at the time of the act or omission the balance of her mind was disturbad by
reason of —

{iy her not having fully recovered from the affect of giving birth 1o the. child; or

{ii) the affect of lactation consequent upon the birth of the chilg, or

(i) any other matter, condition, state of mind or experience associated with her
pragnancy. delivery of post-natal state that is proved to the satisfactlon of the
cour

{2) The enus of proving the existence of any matier referred to in sub-section (1) fie) s on
the accused person and the standard or proof of such mafters shall be on the balance
of probabifities,

(3} In circumstances provided for in sub-section (1), notwithstanding that they were such
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that but for the provisions of this section the offence would have amounted to murder,

the woman shall be guilty of infanticide, and may be dealt with #nd punished as if she

had been gulity of manslaughter of the child.”
You wil see that the elements of section 244 (1) (a) of the Crimes Act 2009 encompasses the
alements of the offence of ‘murder’, as discussed in paragraphs 9 (1), 9 (i) and S (i) (3} hersof,
Therefore, for you to understand the meaning and effect of the words in section 244 (1) {a) of the
Crimes Act 2009, you must ke on board the discussions we had in paragraphs 10, 11 and 12
hereof, when discussing the elements of the offence of murder. So, for “infanticide” to apply, the
accused must already had been guiity of the offence of ‘murder”, within the- terms of settion 244
(1) (a} of the Crimes Act 2008,

However, Parlament, by virue of section 244 (1), (2) and (3} of the Crimes Act 2009 (infanticide),
had permitied women, who fall within the terms of section 244 of the Crimes Act 2008, to escaps
e mandatory life imprisonment sentence for murder, Thus, for the defence to succeed, thay must
bring their case within the four corners of section 244 of the Crimes-Act 2009. It appears that the
parties do nat dispute that the accused willfully killed her baby on'9 March 2017, and the baby was
less than 12 months old. However, the defence submitted that she did sa because at the time, the
balance of her mind was disturbed by reason, of the matters mentioned in section 244 (1) () (i) of
the Crimes Act 2009,

The law required you to ask yourseives the fofiowing questions, When fhe accused pressed the
baby's nose and covered his mauth with a cloth, on 9 March 2057, Was she intending to kil tha
chitld? At the time. was the balance of her mind disturbed by reason of ‘any othar matier,
condition, state of mind or expenence assotlaled with her pregnancy, defivery or post-natal state™
Are you sabisfied on the balance of prababilities that the accused's balance of mind at the fime was
disturbed by reasons of the matlers mentioned above.  If you accent, on the avidence that her
bialance of mind was disturbed by reasons of the malters mentioned above, when she kifed the
child, then you must find her not guilty of murder, but quitty of the lesser offence of infanticide, If
otherwise, you must find her guilty of murder. It is a matter entirely for you.

THE PROSECUTION'S CASE
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The prosecution’s case were as follow. On & March 2017, the accused was 39 years old.  She was
the:youngest in her family. She had 4 brothers and 2 sisters. The family grew up In the family farm
at Vakabatea Farm Road. Her father bullt the tamily 8 tin house. Her mother, now aged 82, aiso
fived in the house. As fima went on, the accused's siblings moved on In fe. Her eidest brother
Uraia, moved to Deuba Village. He was 56 years oid, Brother Anasa (48 years) moved Yo Nadi,
Jonacagl {45 years), another brother, moved fo New Zéaland. Brother Sakaraia {39 years) seftled
In Madi. Her sister Ana (50 years) moved to Tonga, while the other sister, Luisa {49 years) settied
In Nadroga

In 2017, according lo the prosscution, the accused had six children, Her eldest daughter was 22
years old, Three sons followed, aged 18 years, 16 years and 11 years, Then two daughters aged
5 years.and 3 years.oid. The above children were fathersd by four différent mates. In 2017, her
eides! daughter had got mamed in Madi, while her two eldest sons resided with relatives at
Mabukavesi and Nadi, She resided with her mother and her three youngest children at the family
home at Vakabalea Farm Road. According to the prosecution, the accused reached class 8
education and was employed as & housegil, saming 3100 per week. She worked Monday to
Friday.

According (o the prosecution, she was the sole bread winner, and with the $100 per week pay,
supported hes mother and three young chiddren. All the children attended Deuba Primary Schaol.
Accarding to the prosecution, her father diad In 2005, and the children's father andior her siblings;
naver provided any kind of financial or emotional support to her family, They supplemanted their
income by growing their own dalo, cassava and vegetables in thair family farm, Acnording to the
prosecution, there was nol enough money nor resources to make ends mest  Her family was
constantly in a-state of poverty. There was not enoiigh to eat. Agcording to the prosecutian, when
thele dalo and cassava matured, her eldest brother Uraia would come and ugroat the same without
their permission. Because he was the eldest, according to the prosecution, he saw the family
nouse and farm as his. He repeatedly called for the ‘accusad and her family t vacate the same.

According to the prosecution, when the accused gave tirth to her child on 2 March 2017 &t CWM
Hospltal, she didn't want the baby o ga through what she had went through. She didn't want the

o
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vaby to go through & fife of poverty. According o the prasecution, as a result of the above, she
kiled her baby on 9 March 2017, by suffocating him.  Because of the above, frie prosecufion is
asking you as assessors and judges of facl, to .ﬁnl:! the accused guilty as charged. Thatl was the
case for the prosecution

THE ED'S CASE

On 14 March 2019, the first day of the Irial, the information was put to the accused, in the presence
of her counsels. She pleaded nat gulty to the charge. In other words, she denied the allsgation
against her. When a prima facie case was found against her, at the end of the prosecution's case,
wherein she was called upon o make her defence, she chose ta-give swom evidence and called a
witness, DW2, as her only witness. That was totally within her rights.

The accused's case was very simple; In her counsel's closing submission, the accused said she
was not guilty of murder, but guilty of the offence of infanticide. |n her police caution interview
statements, which were tendered in evidence, as Prosecution Exhitit No.2A and 28, she admitted
that she kiled her unnamed chitd by suffacating him (Questions and Answers 33, 34, 36, 45 ard
78). She did not challenge the admissibility of the above alleged confession In.a vair dire nearing.
I her swom evidence in colrt and in her own police caution Infenvew statements, she appeared ko
say that she killed her child because the balance of her mind was disturbed al the time. because
she couid not bring up her child given her extreme paverly, and the Inability of her mather and
family 1o pravide support to ber. If you acoept her version of events, yiou will fave o find her nat

guitty of murder, but guilly of infanticide, If otherwise, you will have to find her guitty of murder. Itis
a matter entirely for you,

In-any event, because she pleaded not guilty ta the charge, she is Asking you, as assassors and
judges of fact, 1o find her not guity of murder, but guilty of infanticide, That was the case for tha
defence,
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ANALYSIS OF THE EVIDENCE

(a) Introduction;

In analysing the evidence, please bear in mind the directions | gave you in paragraphs 4, 5 and 6
hereaf an the burden and standard of proaf  In the acceptance andior rejection of the evidence
presented at the trial and your role as assessors and Judges of fact, please bear In mind the
directions | gave you In paragraphs 1, 2 and 3 herécf, In analysing the evidence, we will first
discuss the "Agreed Facts® and it's significance: Then we will discuss ihe Stale's cass against the
Accused with reference to the three elements of murder as deserbed in paragraphs 8(), %(ii) and
S(iil{a) hereof. Then we will discuss the defence’s case, and the need to look at all he Bvidence,

(b)  The Agreed Facts:

The parties submitied two “Agreed Facts’, dated 5 October 2018 and 14 March 2019, Thers are 3
paragraphs of “Agreed Facts” in the two ‘Agreed Facls”, Because the parties are not dispuling
those three paragraphs of *Agreed Facts', you may take it that the prosecution had proven those
three paragraphs of “Agreed Facls” beyond a reasonable doubt. As such, you may treat them-as
established facts

The significance of the "Agreed Facts” was that it provided backgrourd information about the casa.
It stated who the parties wefe {o this prosesding, and their rélationships. I somehow sels the
stage for what allegedly unfolded on 9 March 2017, the date of the alleged murder. You must read
the "Agreed Facts” carefully

(c) The State's Case Against the Accused:

The state’'s case agalnst the accused was Dased fundamentally on her alleged confession 1o the
palice; when she was caution Interviewed by WDC 4081 lisabeta lliana (PW1), at Navua Palice
Siation on 22 and 23 March 2017, The Interview was wiinessed by Ms. Alfreada Vakarewakobau
(DWW2}, PW1 said, she asked the accused 58 questicns and she gave 88 answers. PW1-said. she
was given her legal nghts, right to counsel and was farmally cautioned, PW1 sald, she was given
the standard rest and meal breaks. PW1 said, she gave her statements veluniafily-and out of her
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own free will, and her statements were the truth, PW1 said, she was nat forced nor threatened to
give her slatements.

The accused's police caution interview notes were tendesed n evidence as Prosacution Exhibit No
2A (-Taukei version) and 28 (English version) Reganding the elements of murder as describad
and discussed in paragraphs 9 (i), 8 (i), 9 (i) (3), 10, 11 and 12 Rerecf, the accused aliegedty
admitted that she suffocated the child by “pressing his nose with her hand and covered his mouth
with-a cloth” until he stopped moving and “his body turned black” (the accused did a wilful act and
that willful act caused the death of the child). In questions and answers 60 and &0, it appeared by
her answers that, the accused intended to cause the death of her child when she suffocated nim, a1
the material lime. Please, also. canslder questions and answers 17 10 22, 32 1637, 45 to 47, 58 10
60, B2, 68 and 76 10 78. The answers the accusid gave 1o the poiice apaear to show thal she did
a willful act (suffocation), and that willful act caused the child's death, and at the tme, she intended
i cause the child's death, If you accept the accused's alleged confession, you must find the
aecused guilly as charged. If otnerwise, you must find her nol guilty as carged, 1t 18 enfirely a
matter for you.

In-any event, when considering the above afleget confessian by the accused, | must direcl you as
foflows, as-a matter of law. A confession, if -accepted by the trier of fact — in this case yau as
assessors and judges of fact — Is strong evidence against its maker, However, in deciding whether
ar-pel you can rely on 3 confession, you will have to decide two questans, First, whether or not
ihe accused did in fact make the-statements contained in his pelice caution statements? i your
answer s no, then you have lo disregard the statements. |f your answer is yes, then you have 1o
answer the second question. Are the conféssions true? In answenng the above guesiions, the
prasacution must make you sure that the confessions were made and thay were true. You will
Frave to examine the Gircumstances surrounding the taking of the statements from the time of his
arest fo when he was first produced in courl. fvou find he gave his stalements valuntarily and the
pofice did not assault, threaten or made false promises to him, wiile i their custady, then you
might give more weight and value fo those statements. If its otherwlse, you may give it less-weight
anc valug. It isa matter entirely for you.
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The defence did not challenge the admissibility of the accused's above allened confession. This
appear to show that they did not chalienge the prosecution's asserion that the accused gave her
alleged confession voluntarily and aut of her own free will.

(d)  TheAccused's Case;

I had summanzed to you the defence’s casa from paragraphs 22 to 24 hereo!. | repeat the same
here. You had heard the accused give svidence in: Caurt o 18 March 2019 afid | &M surs- har
evidence is still fresh in your minds. You had heard her explained the reasans of why. she killed
her unnamed baby on 9 March 2017, You have read her statements to poiice when caltion
Interviewed on the reasons why she killed her child, at the materal time. You had waiched her
demeanor in Court while she was giving evidence. | will not bare you with the details of her swom
evidence and ihe detalls of her police caution interview stalements, lendered via Prosecution
Exhibit No. 24 and 28, | will only surmmarizs to you the saient peints regarding the charge of
“murder”, and the lgsser offence of “infanticide’

The: defence openly submitted in their closing submission that the accused was nol guilly of
murder, bul guiity of infanticide. This meant that they have accepted that the acoussd wilfully killed
her unnamed child, at the matenal fime, when she suffocated him. She alsa admitted her wilful act
abovementioned caused the death of her unnamed child. This admission by them satisfied the
statutory requirement demanded by Section 244 (1) (a) of the Crimes Act 2008, thal i& the
accused by wilfully suffocating her child (intentional andior wifful act) caused the death of the child.
By admitiing to the requirements of Seclion 244 (1) (a) of the Crimes Act 2008, the defence s in
fact, admitting to the offence of murdsr,

The defence main argument was that she kified hér child because “the balance of her mind was
disturbed by reasons of - any other matters, condition: state-of mind or experence associaled with
her pregnancy, dellvery or post-natal state  at the materlal tme liS.Ecﬁﬂn 244 (1) (e) i} of the
Crimes Act 2009). You have heard the acoused's swom Evidence. You have read her police
caution interview statements. How you answer the above issue is entirely & matiar for you, f you
accept ihe defence argument, you must find her not guilty of murder, but guilty of infanticida. If

10
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otherwise, then you will find her guilty as charged, if you agree with the prosecution's version of
evenis. It'sa matter antirely for you,

(e} The Need To Consider All the Evidence:
The prosecution called lwo witnesses:

(iy  WDC 4081 lisabeta liana (PW1):

(i) WPC 45867 Mara Fane (PW2)

The prosecution submitted three exhibits:

(i} Booklet of Photos, Prosecution Exhibit No, 1:

(i) Accused's Caution Interview Statements: Prosacution Exfinil 24 (i-Tauked) and 2B {English);
() Accused's Charge Statement, Prosecution Exhibit 34 (1-Tauked) and 3B [Engfish)

The Defence calied two witnesses:
(I} Accused (DW1):
{iy Ms. Alfreada Vakarewakobau (DW2),

Altogether, there was a tofal of four witnesses on whose evidence, you will have o make a
decision, Rememoer also the Admitted Facts. Compare and analyze all the above evidence
logetner. If | haven't mentioned a piece of evidence you censider imporant please take It on
board in your dellberation, If you find a witness credible; you are entitisd 1o accent the whole or
some of her evidence, in your deliberation. If you find & witness not credibie, you are entitied to
reject the-whole or some of her evidence, in your deliberation, You are the Judges of fact.

SUMMARY

Remember. the burden to prove the accused's guil beyond reasonable doutt lies on the
prosecution throughout the trial, and it never shifts to the accused, &t any-stage of the trial, The
accused Is not required 1o prove her innocence, o prove anything at all. In !ﬁﬂ;t, she |s presumed
innacent until-provien guilty beyond reasonable doubl. If you accept the prosecution's version of
events, and you are satished beyond reasonable doubt so that you are sure of the accused’s guil,
you miist find her guilty as charged. |f you do not accept the prosecution's version of events. and



you-are niol satisfied beyond reasonable doubt 5o that you ans not sure of the accused's guil, you
must find her not guilty as charged.

39 Yourpossible-dpinion are as foliows:
() Murder; Accused - Guilty or Not Guilty
{it}  IF Not Guilty of Murder, alternative of Infanticide— Giuilty or Mot Guitty
40 You may now retire fo deliberate on the case, and once you've reached your decisions, you may
Inform our clerks, so that we could reconvens, o recaive your decisions,
L z )
Salesi Temo
JUDGE
Solicitor for the State 3 Office of the Director of Public Prosecution, Suva,
Solicitor for the Accused - Legal Aid Commission, Suva,
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