IN THE HIGH COURT OF FLII
AT SUVA
CIVIL JURISDHCTION
CIVIL ACTION NO.: HBC 269012017

BETWEEN - FA BALEINUKUALOFA KOROVAKATURAGA
PLAINTIFF
AND - ROMANU TUSURLUMI
DEFENDANT
APPEARANCES/REPRESENTATION
PLAINTIFF ] Mr A Chand [Leonl Aid E'urnmiss_l'rm]
DEFENDANT 3 Mr Tuifagalele [Tuifngatele Legal]
RULING OF : Acting Master M Vandhana Lal
DELIVERED 3N | 07 Mureh 2009
JUDGEMENT

[Crder | E3-Suimemary Proceedmgs-For Possession OF Land]

1.  The Plaintitf caused an originating summon to bé filed via his selicitors pursuant to Order
113 rule 1 of the High Court Rules,

He seeks orders:
"That the Respondeni, his relattves wnd vccupants give up mmediare
vacan possession to the Applicamt of the premisey and the land located on
and described in Certificate Tile Number [248Y deserived as Lot No. §
Naganivaiu (part of)l comprising of 6 acres. | rod and 35 perches
atherwise meore commeonly known refereed 1o as Lot 5 Naganivatu Place,
Wailoku ",

Thereis an Affidavit sworn by the PlaintifT and filed in support of the appheation:

2,  Said application is opposed are the Defendant who haa filed his Affidavit on 6 March
2018.

A reply was filed by the Plaintiffon 12 March 2018

3.  According to the Plaintiff she is the registered proprietor of the land described in
Certificate of Title number 12489 at Lot 5 Naganivatu (part of) comprising of 6 acres, |
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rod and 35 perches otherwise more commonly known referred 1o us Lot 5 Naganivatu
Place, Wailoku

The subject land has matured Mahogany forests and a small lean-to-house which was the
residence of the caretaker of the property under the previous owner.

The land was previously registered under her late husband's name and was transferred to
her afler his death,

She has on numerous occasions spoken to the Respondent of her desire to move onto the
property and develop the same for her children,

On 17 November 2014-an eviction notice dated 13 November 2014 was served on the
Respondent who refused to sign the same and/or acknowledge the same,

On 19 January 2015 she engaged a logging company to log down some Mahogany trees
however the Respondent obstructed, stopped and threatened them [rom the property
claiming the property belonged to him.

she had the matter reported.

The Respondent demanded 3900, 00K to vacate the property.

4. According to the Defendant his late father began living on the property on or about 1955,
He was then 17 vears of age.

Him and his siblings were living on the property and have lived on the property for 60
vears,

He was advised by his father, that his father and one Mikaele Nagila had seen the late Ratu
Periaia Ganilau to buy the same property from one Aliso Baxter, This réquest was accepled
howwever Cakaudrove Bua Macuata Holdings Limited purchased the property.

His family was not aware of this transaction,

They continued to reside on the property and plant mahogany,

The Certificate of Title was originally issued on 11 Januacy 1968 to Gurmel and Gumam
Singh. However the Defendant and his family were already on the property,

Cakaudrove Bua Macuata Holding Limited transferred property to Ratu Tomasi
Korovikaturags on | March 1995, Ratu Tomasi never lived or resided on the property at
any time whatsoever,

He (Defendant) on 23 December 2010 made an application for vesting order which was
registered on 19 January 2011 bearing registration number 740521,
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According 1o the Defendant the transter of property to Ratu Tomasi is fraud as Ratu
Tomasi at the time of the transfer was o Geperal Manager at Cakaudrove Bua Macuata

Holding Limited, Stan Ritova was not a Managing Director and should not have signed the -

transfer 1:||:H:_umu:nl.

He wanis there to be an agreement that the sale of proceeds-of the Mahogany be distnibuted
as they had planted the Mahogany not by virtue as & caretaker but afier requesting later
Ratu Penama Ganilau 1o assist his father in purchasing the property.

He his claim for adverse possession and compensation for the development on the land
and 50% share from the proceed of sale of Mahogany:

Order 113 rule 1 allows a person claiming possession of land which he/she alleges is
occupied solely by a person’s (rot being o tenant or tepants holding over after the
termination of the tenancy) who entered iinto 'or remained in occupation without his or her
licence or consent or that of any predecessor in ttle of his or her, the proceeding maybe
brought by originating summons in accordance with the provision of this order.

The Plaintiff became the 14351 registered owner of the subject land on 15 April 2008,

The Defendant clanms 1o be on the property for 60 years even belore the tithe was issued.

On 23 December 2010 he had made an application for vesting order which was registered
on 19 January 2011 (registration number 740521,

The copy ntle annexed 1o the Affidavit i Support 15:nat legible. Counsels when annexing
document should ensure the documents are legible.

The Defendant was on the property when the Plaintiff's husband was a registered owner
from 1 March 1995, They have been cultivating mahogany on the land.

| do not find the Detendants to be mere trespasser

| do not find that the proceeding via vriginafing summons 1S appropriate as issues between
the parties cannot be resolved on affidavit evidence,

Hence | convert the summons into & Wit action. The Plaintift is 1o file and serve its
Statermnent of Claim in 14 days from today.

The Defendant s 10 filé'serve his Staemen) of Defence and Counterclaim [if any] in 14
davs thercafter. PlaintifY to reply in 07 days
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Vandhana Lal [Ms]
Acting Master
Al Buva,
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