IN THE HIGH COURT OF FILN
ATSUVA
CIVIL JURISDICTION
CIVIL ACTION NO.: HBC 58 of 2016

BETWEEN : FLII DEVELOPMENT BANK
PLAINTIFF
A.N]j - DANIELE VAKATAWARAL
FIRST DEFENDANT
AND : LAILA MAKARITA
SECOND DEFENDANT
APPE 1 ! MTA
FLAINTIFF i Mr P Eumar [Mamds Lasw]|
DEFENDANT x My B bal [LalPalelBale: Lowiers]
RULING OF : Acting Muster M Vandhana Lal
BELIVERED ON . 07 Mach 2009

INTERLOCUTORY RULING
|Sariking Ot actoon for sant for prosecotion pursunnt o Otder 25 tile-9 High Codrr Buled]

Application

1.  On 24 Aopust 2017 the Court on its own motion causcd o Notice under Order 25 rule 9 1o
be issued on the grounds that no steps have been taken in this cause for more than six
months,

The Plontiff is further dirceted to give a Notice of Intention to proceed in terms of Order 3
Roule 5if it wishes to proceed with the action,

As per the notice if the Plainuft fails 1o ke action; master will be struck off in terms of
Order 25 rule 9.

Parties are required to show cause why it (cause) should not be sirike out for want for
prosecution or as an abuse of the process of the court

2. The Plaintiff has filed-an Affidavit to show cause on 18 October 2017, None: has been
filed by the Defendants.
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Background of the proceedings
3. The Plamtiff caused a Writ-of Summon and Statement of Claim to be issved in 11 March
2010

‘Claim was for $82,388.18 being balance of debt outstanding to the. Plaintff by the
Defendants pursiiant to a loan agreement dated 28 June 2002; I8 December 200% and 15
December 20110, ' '

4, There is no Affidavit of Serviee to confirm when the Writ of Summon was served on the
Defendants.

"

However there is an Acknowledigment of Serviee filed on behalf of hoth the Defendants by
its previous lawyers FA & Company, As per the acknowledpment 1o service the Defendant
intended to contest the proceedings.

The said acknowledgment of service was filed on 12 July 2016,

6. Court records show that on 14 September 2016 and later on 29 September 2016 the
Plamtiff had lodeged with the registry its praccipe and a yudegment in default of statement of
defence.

The same was not processed due to typographical error.
Thereafier no action was taken by either party in respeet of the matier,

Grounds for not Striking Out the matter

7.  Surendra Prasad, a Team Leader Asset Management Unit of the Plamtiff imforms that their
counsel was served with an scknowledpment of service on 13 July 2016,

On ar about 29 September 2016, they had filed for search for defence with praecipe and
Judgment in Default for vetting.

Upen enquiries, they were informed by the Civil Registry that the Registry did niot have
any document for vetting,

Hence they made fresh copies of documents and filed with the Registry for vetting,
Later an Order 25 rule 9 notice was séerved on the solicitorson 5 September 2017,

Thereafier they have made enquiries with the registry about the document. They have
collected the document for correction.

The Plaintiff intends to proceed with the matter mn terms of the Default Judgment as:no
Statement of Defence has been filed.
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If the matter is struck out it will be prejudicial to the Plaintiff’ who have advanced loans to
the Default Judgment and which remains unpaid.

Determination
8. I ix the duty of the partics and their counsel w follow up with registry in respect of
document filed.

Hence the Plaintiff after filing document in September 2016 did not follow up on the same
until Order 25 rule 9 notice was issued.

9. Nor is there any correspondence to confirm PlamtiffSelicitor followed up but the Default
Judgment was not issued due 1o negligence of the registry.

10, | do not accept Mr Prasad’s version concéming the filing and velting of the Defanlt
Judement,

11, Asstated enrlier court record shows the first search und Default Judgment was returned for
corTection.

Another set of dosument wis filed on 29 Séptember 2016 with correction done but had
other minor errors: and-annexure 87 in the affidavit w show cause is the copy of those
documents,

12, | find after 29 September 2016 the Plaintiff s Solicitors failed 1o uplift document and do
necessary amendments and correction and file the Praecipe and Default Judgment.

13. Whilst making my finding | take into account following two guestions:

#. 18 there deliberate default incompliance with a peremptory order of
the Court or the conduct amounting 1o an abuse of process of the
court?

h. s there inordinate and inexcusable delay on part of Plaintiff and is
such delay giving rise 1o substaniial risk that 1t will not be possible
to-have a fair trial of the issues in the action oris such as in likely
o cause or have caused serious prejudice to the Delendants either
between themselves .and the Plaintiff or between each other or
between them and o third party?

14. There is a delay of eleven (11) months within which Plaintiff and/or its Counsel did not
taken any further petion,

I5. There were cerfain submissions made by the Defendants Counsel from the bar table

without any-affidavit evidence. As such I carmot rely on these submissions 1o make a
finding.
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16. | take note that there was mo stutement of Defence filed by the Defendants within the time
stipulated by the Rules,

Neither did the Defendants moved the court in any other manner under the rules.
17.  ldonoetfind any prejudice being caused to the Defendants.
18. Considering the above | made following order;

A The Plaintilf is to file and serve a Notice of [ntention 1o Proceed
on or before 4pm on 11 March 2019,

b.  The Defendants are at liberty under the rules 1o make necessary
applications [since they are out of time] to defend the matter. They
are 1 file and serve their necessary applications on or before 4
pm on 14 March 2019:

c.  Should the Defendants fail to file and serve their applications on or
before 4pm on 14 March 2019, the PlaintifT shall file with the
Registry a search/praceipe and Default Judgment on or before
dpm on 18 March 2019

If there is no application made by the Defendants and unless the
Plaintiff files a scarch/praecipe and Default judgment by dpm on
18 March 2008 the Action shall stand dismissed.

19. [ shall not make any order for costs against the Plaintiff as the Defendants on
their part have also failed to move the Court in & timely manner.

4

Vandhana II.nl | M)
Acting Master
Al Suva.




