IN THE HIGH COLIRT

AT SUVA

CIVIL JURISDICTION

Civil Action No.: HBM 44 of 2018

BETWEEN | THE DIRECTOR OF PUBLIC PROSEC L_JTIGNE
PPLICAN
AND - KUNAL EDWIN PRASAD
RESPONDENT
Counsel ] Applicant:  Ms. M.Kban

Respondent: In Person
I¥ate of Hearing : 18 February, 2019
Date of Judgment ¢ 1" March, 2019

JUBGMENT
Citch Words
Non Corrviciion Base Foarfeiture - Taimed Propeety- Sections T19E 19C | 4, 72, of Proveiéds of
Crimee der 1997, Ol Bvidence Ao, 20012

INTRODLUCTION

1 This Application is for civil confiscation of money, kept-as g production in régird 1o
Magistrate®s court action where the Plainnff was discharged, The discharge of the
Respondent, was due 0 main wilness who was a [oreign citizen, nol being present in
the court on the date of trial. Civil Confiscation is sought on nen- conviction basis in
terms of Section 19 E of Proceeds of Crime Act, 1997 The money Lhat ix subjected to
thiz application was recovered from:a third party in pursuant to statements made by
Respondent and third party. Facts of this case are not disputed except the statement of
thé Respondent, which according 1o the Respondent was made involuntanly.

FACTS

2 The Respondent was charged for Damaging Property contrary to Section 369( 1) of the
Crimes Decree Number 44 of 209 and also for Theft conrury w Section 29101 ) of the
Crimes Diecree Numbér 44 of 2009, The charges relate to breaking into o vebicle snd
atealing money inside it, while it was parked at Aguatic Centre.
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Phe: Particllars of the offetces are given in the copy of the Charge filed in the

Magistrate's Court in Case No 740 0f 2042
The alleged offences were committed on or around 30% April, 2012,

In pursuant 1o & sistement made by the Respondent certain items were recovered and
one siich is money from a third party whe had also made 4 statement

According to the statement of third party, made to the Police he had oblained money
from Respondent in early May. 2012 for a sale of his vehiele which was offered for
sale some time.

The Respondent had paid $3.900 10 the third party in cxnlmagu of the vehicle and this
amount was recovered as proceeds of erime and it s kept in the custody of Police,
though the Respondemt was discharged. Before the transfer of the vehicle was
finalized it was recovered from the Respondent and had handed over the "-'E'h:H:]E
third party and money paid by Respondent was recovered,

Applicant is seeking confiseation of 82,900 despite Respondent being discharged in
criminal sction in Magistrate’s Court. The Apphication 5 made in terms of Section
F9E of the Proceeds of Crime Act, 1997,

The Respondent is claiming said $3,900 and state that that was his ‘honest income
and savings earned as @ Taxi driver’, in his affidavit in opposition.

There tsno evidence of Respondent being emploved asa Taxi driver at any time and
orany lawful employment at any time.

Search warrants issued to Banks in Fiji revealed that he did not have bank-account, At
the hearing Respondent gtated that there is no law that require ¢itizens o aperate bank

-accounts and they are free 1o keep any amount of money.

ANALYSIS
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This i= an action hased on Non Conviction Based Forfeiture (NCBF), Aricle 534 of
United Mations Convention Against Corruptioni UNCAC) obliges the parties o the

convention o provide mutual assistance in regard to property acqguired or involved in
the commission of an offence and Article 54(1)c)

‘Comsider taking such méasures as may be pecessary to allow confisca-tion of
such property without a criminal conviction in cases in which the offender
vannct be prosecutéd by reason of death, fight or absence or i otjer
apprapricle cases.”

Fiji is a signatory to UNCAC, Section 7(1) (b} of the Cunsul!.rtaun of Republic of Fiji
allows application of mtemational law in relation 1o fights enshrined in Bill of Rights.

So interpretation of provisions contained in relation to NCBF can take in 1o
consideration international law:as well as best practice in other jurisdictions. Sections;
12 and 27 of the Constitution of Republic of Fiji deals: with unlawful seizure of
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property and umlawiul adquisition of Propeny Rights, respectively,

It should also be noted that number of mernational treaties contmn. provisons for
forfeiture', of proceeds of crime. Even before UNCAC there were provisions for
confiscation of proceeds of crime including UK and USA

European Human Rights Commission, No. 12386/1986 determined that NCRF is
gonsistent with the presumption of innocence and also with property rights enshrined
i Eurgpean Human Rights Convention,

Attorney General of Ontario v Chatterjee [2007] ONCA 406 Ontario Court of
Appeal held that NCBF does not violate property rights. On appeal 1o Canadian
Supreme Court the decision was upheld (see Chatierjee v Omtarig {dizprney
Creperal), 2009 SCC 19, [2009] | 5.C.R 624, In this-case there was no eriminal
action filed due to lack of evidence, In an arrest relating 1o another offence, the
appeliamt was found having possession of items sssociated with drug (Marijuiang)
trade and cash and they were confiscated under NCBF.

There are two rattonsles for forfeiture, One 5 that no person involved in untawiul
activity should derive benefit from the illegal activity, Second. vietims of crime
should be compensated adequately by either restoration of property or pavment 1o the
amount that 15 equal to the loss. There are two types of forfeitures and they are
criminal-and eivil forfeitures.

For & Crimmal Forfeiture it is imperative 1o obtain a comviction and for a civil
forfeiture (NCRF) it 15 nol negessary to oblain a conviction or even 1o charge for.an
offence.

An action for criminal forfeiture is an action i personam and civil forfeiture is action
fin rem, An action for civil forfeiture can be made when there is a criminal
prosecution. NCBF is not depended on criminal action or conviction. The barden of
prool is balanee of probability, (see sections 19E and 72 of Proceeds of Cnme Act,
99T

NCBF is possible when the accused 15 dead, or fugitive or even cammot be found, [t
may dlso be applied when there 15 insufficient evidence for prosecution beyond
reasonable doubt or-after discharge or acguitial. This is possible becanse in a NOBF is
an action against the property not the person. The proof required 15 that 152 tanted
praperly

Section 19 E of the Proceeds of Crime Act, 1997(The Act) states as follows
"Now comvictiiin baved fovfeitures order for tainted properey”

19FE (1) Subject to suhsecrion {2, where the Director of Public Prosecutions

' United Mations Canventian against Transnational Organized Crime (2000, UNTOC), United Natlens See Article
14 Convertion against the illict Traffic in Narcotic Diugs and Pevchotroplc Substances {1988 Vienna
Convention)
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dpplies 1o the cowrl for on arder ungder This section and the court 15
satisfied on o balance af probabilities that the property (s tainted
praperty the cowurt may arder that the property, or such of the propecly ds
i5 specified v the court in the order, be forfeited (o the state such of the
property as is specified by the court in the order, be forfeired to the Stare.

(2} Where a person clatming an interest in property fo which an application
relates sarisfies the court that the person

fa) hias an interest in (Re property.

(bt did not acquire the inferest in the property ay a resull of any seriows
pffence carried ot by the person and

{1 had the interext in the property;

(it} acquired the interest for fair value after the serious offence
accwrred and did net fnow or could not reasonably have known
at the time of the deguisition that the property was iainted

property.

The court shall order that the interest shall not be affected by the
Jorfeiture arder and the court shall declare the nature omd extent of the
interest in guestion.

{3)

(4) The validity of an order under subsection(l} ix not affected by the vuicome
of criminal proceedings of an Investigation with a view to institute such
procegdings in rexpect of an offence with which the property concermed i
fn some way axsociated

(53 Section 7, & TH2), (31, (4}, and (3), 12 13,16 and 17 shall apply with the
appropriate  modifications ax ave necessary to an application for
Jorfeiture arder wnder this section. "femphayis added)

22, In order to obtain a forfeiture of praperty Applicant should satisfy that the property is
“tainted property " on the balance of probability.

23. The word ‘falnred property’ in relation w serious offences or & foreign Sénoos
offence’ is defined in Section 4 of the. Act as follows as:

(o) property used in, or in connection with, the commission of the offence;

(B). property intended to be used in ;. or in connection with, the commission of
the  offence;

fe) proceeds of crime; "

24.  In terms of the said definition the Applicant peeds 1o prove either the money
recovered from' the third party whach the_RFspnndi:m claims as his, 18 either " proceeds
of erime” or ‘property used in or in conneciion with, the commission of the offence’.
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The Applicant states 83,900 s proceeds of eritme, This amolnt wax recovered in
pursuint to statements magle by the Respondent and also from whom the momey wiis
recovered, The criminal action No 740/12 before Resident Mgistrate, did not proceed
as the main withess who was a foreign national had left the jurisdiction and did nof
turn up for trial,

The words*procecds of crime” is defined in Section 4(1A) of the Act, which reads;

A4} In this Aet, in relation to serious offence or g fareign offence, “proceeds
af crime " means praperty or benefit that iy

(o) Whally or partly derived or realived directly or fndivecely by any person
Jram the commission of a sertous offerice or a foreign seriows affence,

fb) Whally or partly devived or realised from a disposal or other dealing with
proceeds of d serious offence or foreign serlous offence; or

(e} Wholly or parily acquired proceeds of o seriows offence or a foreign
serions offence, and includes.

The Applicant needs 10 prove on balance of probabilitg that the sum of $3.900 was
whally or partly derived or realised directly or Indirectly by any persen from the
commission of a serious offence or that it was “whelly or partly derived or realized
fram a disposal or other daling with proceedy of a serfous affence,

This application for confiscation of property is made m terms of Section 19C of
Proceeds of Crimies Act, 1997,

|[PC 19C] Application for a non-conviction based forfeitore order for tainted
property

A9C The Director of Public Frosecutions may apply tooa Court for an order
forfeiting 1o the Stale all av ainy of the properey that is lainied property,

Ihere is no dispute a5 1o Respondent purchasing a motor vehicle for cash payrment of
$3,900 from & third party around first week of May, 2012,

The alleged offence contained in the Charge was committed on 30™ April, 2012 The
Respondent was discharged from that offence, bul that is not a bar for an application
made in terms of Section 19E of the Act. The dischurge of the Respondent was due 1w
non availability of evidence. In dssets Recovery dpency v, Woodsiock, | 2006] EWCA
Civ 741 the Court of Appeal of UK held that NCBF can be made ordered after the
tmain witness recanted, and accused was acquitted,

According to the Charge one of the offence was regarding thefl of cash, Ciish can be
readily converted, as the most liquid asset in the hand of & person who receive,

It is an admitted fact that Respondent paid $3.900 1o a third party to purchsse a
vehicle on the first week of May, 2012, This ¢luse to the charged offénce of theft of
money. There was no evidence of Respondent ever having a vehicle prior to this anid
or how he collected this amount, '
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In an application for NCHF the Respondent’s esconomiic  backgrowmd 18 relevart.
Considering thal amount the He had kept with him withoat depositing in o bank
acgount; aiso needs an explanation.

In Fiji depositing such an amount in a commercial bank would also require disclose of
souree of funds under anti money leundering disclosure: requirements, by financial
instiutions. The low threshold of disclosure of funds st the painl of deposit not
fulfilled. and Respondent had failed to prove that funds were from legitimate source,

On the balance of probability there is prool that meney paid for purchase of vehicle,
shortly after the date of offence in the Charge, had derived from the offence as there
was no explanation as to the source of funds on the balance of probability,

The Respondent was unemployed and there was no evidence of Respondent having
such an-amoun! as savings with him. He had not sdduced any evidence o prove that
he was 8 Taxi deiver, I he was employved ss 4 Taxi driver ke could easily state that to
the Police in his statement and in his affidavit he could have at least stated the nrumber
of the taxi he drove or that he held a valid driving licence prior to 30:4.2012. In the
absence of that there is no proof of that, By the same token, if he hod a valid licence
10 operate o Taxi he could say so. 1f not, he needs (0 say who emploved him.

The Respiindent needs to: prove on the balance of probability that money he paid to
purchase & motor vehicle was not derived from a serious offence, considering that
$3,900 was paid shortly after 30.4.2012 and there was no permanent and or temporary
employment for the Respondent and there is no source of funds.

Agcording to Civil Evidence Act, 2002 hearsay evidence is admissible in civil
proceedings, The vestipating Police personngl who had deposed an affidavit had
recovered this money from & third party, Respondent sdmit this fact and thére is no
dispute as 1o the purchase of a vehicle soon affer 3042012

‘The fudee would not be limited to mformation concerning the offence or
affences of which the difendant had been convicled Whilst there was
wndoubiedly the meed in confiscation proceedings for very considerable
Aexibility, conversely they would be areas where Strivimess was appropriate. A
Sfair outcome o all parties did ot reguive a statutory. siraight jackel, more
suitable for a irigl, governdng the admissibility of hearsay ol that stage of
comfiscation proceedings.

In order to prevent criminal -activities the criminals should be brought fo justice
throwgh punishment and alse proceeds of crime should be confiscated. The fact tha
Respondent was not convicted due 1o non availability of main witness Is not 4 reason
to rélease funds recovered to Respondent,

* it f wwews badlilorg/scot foases/ScotHG/ 201 7/[ 201 7]_HCL &S him
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Respondent stated that his statenseni w0 the Police is not voluntary and his conféssion
o the Police cannot be admitted in High Court. He had stated 5o in his effidevit in
apposition.

| do not have to rely on his confession for NUBF. The fact that Respondent had
bought a substantial asset soon after 30.4.2012 is sdmitied. He could not explaim the
source of funds on the balance of probability, He could not prove that he had any
employment o save such sn amount, On the circumstantial evidence it proves an the
balance of probability that the sum of $3.900 was tainted properiv:and can be subject
1o MNEBF.

CONCLUSION

43

The facts of Respondent puyving $3,900 10 a third party in order to purchase & vehicle
is admitted, This had happened soon after 30.4.2012, Respondent did not have even a
bank account hence he needs 1w prove source of funds and there is no proof of that
On the balance of probability. the Applicant had proved that 53,900 retained in the
custody of Raiwaga Police station in relation (o Magistrate’s Court action 540/12 is
tainted property and it 15 forfeited o the state. Considering. circumstances | am pot
ordering any .cosl.

FINAL ORDERS

Dated st Suva this 1% day of March, 2019,

b. No costs.

. 33,900 retained n the custody of Ralweaa Police station In relation to Magistrate’s

Court action 540/12 is forfeited o state.




