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JUDGMENT

Criminal Action 492 of 2006

I Ihe Appeliant has been charged inthe Magistrate’s Cowrt in Nasinu,an the Criminal Casa
Mo 292 pf 2016, for one count of Indecently Insulting or Annoyving Any Person, contrary to
Seotion 21301 (a) of the Crames Act. The Appallimt was sranted bail by the Police. The
matter wis first colled m the Mogistrate’s Court in Nasinu on the 26th of Apal 2006, Then
the matter was adjoumed ol 20th of June 2006 The Appellant hod farled to appear in
court on the 20th of June 2016 and also on the 19t of Seplember 20162 The Jearned
Macistrate had accordingly issued 0 bench warranl agoinsl the Appellant. On the 2nd ol
Ipieagirs 2007, the Appellant was i:|.||_|:__l||| Belone the coiirt, Accordingly, he was remanded
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However. on the 6th of January 2017, the learmed Magistrate was on leave. The Appellant
was also not present on that day, According 10 the record of the proceedings, the matter
was adjourned till 20th of January 2017, On the 20t of January 2017, the learncd
Magistrate was still on leave. The Appellant was present on that day. The matier was

adjourned 1ill 3rd of February 2017.

On the 3ed of February 2017, the appellant was not present. Accordingly, the learned
Magistrate had issued a bench warrant. The matter had then been adjourned on several
necasions as the Appellant had faited to appear in court. Finally. the Appellant had
appeared in court on the 25th of October 2017, He was then remanded m custody. The
leamed Magistrate in his ruling dated 27th October 2017 had refused to grant bail and

remanded the Appellant in custody.

‘riminal Action N al 2017

4,

Ihe: Appellant has been charged in the Magistrate’s Court in Nasinu in the Criminal Case
N 567 af 2017 for one count of Criminal Trespass, conteary (o Section 387 (1) (a) of the
Crimes AcL He was first produced in the Magistrate’s Court on the st of June 2017, On
the ndl of June 2017, the Appéllant was granted bail. The matter was then adjourned till
1t of August 2017, The leamed Magistrate was on leave on the 1st of August 2017, The
matter was ngain adjourned till dth of Septembier 2017, Again, the learned Magisirate was
on leave on the 4y of September 2007, The matter was adjourned Gl 1 1th of Movember

17, There 15 no informiation in the record al the proceedings whether the Appellant

‘appeared in court on the 1stof August 20017 and [ or on dth of September 2017,

Regardless of the directives given on the 4th of September 2017, the matier was called on
the 26th of Seplember 2017, Aceording to the record of the proceedings, the Appellam
wits ot present in court on that day. The learmed Magistrate had adjourned the matter till
19th of January 2018, Despite of the said adjournment, the matter was called again on the
27th of October 2017, The Appellant was present on that day. The leamned Magistrate m
his ruling dated 27th of Oetober 20107, refused w grant bail and remanded the Appellant.
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Aggrieved with the said riling of the learned Magistrate, the Appellant appeals 1o this

court pursuant 1o Section 31 of the Bail At on the following grounds. imer alfa,

a) The Learned Magistrate erved in Law by failing to consider the preswmption

af inmocence of the appellant/applicani in the determinarion of Bail,

b) The Learned Magisirate erred in Law when he considered the issues of
likelihood of the appellant/accused commitiing an arvestable offence whilst

being on bail to justif concern of public imerest when there was no

evidence placed befare the court to thai effect

¢l The Learned Magisirate erved in Law by failing 1o assess the alleged
reaffending whilst on bail being tnconsistent and wnjust with the protection

of the public from poential reoffenders.

d) The Learned Magisirate érred in Low by failing to effectively canvass the
grounds of bail of the appellant/accused theveby encumbering the right 1o

Bail Pending Trial.

¢f The Learned Magistrate erved in Law by failing ro consider and properiy

analyse the applicable laws and case authorities that support the tnlerest of

the Appellanaccused.

fi The Learned Magistrate erred in Law by failing 1o consider thar three
Bench Warrant were ixsued for the arrest of the appellant/accused af which

twa were issued whilst he was in remend pending bail before Chief

Magistrare in Court | at Suva,

o) The Learned Magistrate erved In Law by failing to analvse the strength of
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hl The Learned Magistrate erved in Law by failing to make proper assessment
on the balance of probability in relation to the public interest and the
interest-af the accuved persons.

i The lLearned Magistrate erred In Law by failing to consider the
appellant/accused s Constitutional righis of a fair trial within a reasonable

fime,

i The Learned Magisirate evved in fact by failing to consider that no hearing

dates have been set on the matiers pending before him.

k) The Learned Magistrate erved in fact by putting too much emphasis on the
maiters pending before him and other courls to assist him in the

deferminalion of Ball.

{} The Learned Magistrate evred in fact and Law by failing te make proper
assessment to the Strict Bail Conditions granted by the Chief Magistrare on
(" November 2017,

mi The Learned Magisirate erred in fact and in Law by failing to consider thar
the accused s suhsrantive matter ix set for trial in January 2008 thus the

dectised ought to prepare his defence.

Section 31 of the Bail Act has given the jurisdiction to the High Codrt to hear the appeals.
that have filed against the decision or the ruling of the Magistrate’s cowrt pertaining o

Basl, where it states that:

i Al pramiy ar vefusals of bl and all orders, comditiony or {lmitalions made
o dmposed wnger tinx Aot are appealable to fhe fieh Court wpon B
application either of the person gramed orrefused bail or-of the Direcior of
Public Prosecitions,

it The High Couwrd may-
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af ity origingl furisdiction grant or refuse bail upon such ferms g it
censidlers fusi!
b on un appeal wnder subsécdon (1, confirm. reverse or vary e
devision appealed from,
fii) Thix yection s in addition to section 22080 (ax o the acceptance of sureties

o secwrity) amd section 30 fus to review of fail decivions),

Uhe learned Magistrate in his ruling dated 27th of October 2017 has refused the bail on the
grounds of public interest and protection of the community. The learned Magistrate had
taken o consideration the reoffending nature of the Appellant in resching such a

conelusion,

| first draw my attention 1o Criminal Case No 492 of 2016, On the 2nd of January 2017,
the: Appellont was remanded in custody Gl 6th of January 2007 by the learmed Magistrate.
Fhe learned counsel Tor the Appellant in his supplementary submissions, submitted that the
Appellant wis granted bail and seleased from the remand custody on the 6th of January
2017 in respect of another criminal matter that is also pending in the Magistrare’s court in
Nasinu, However, he failed to appear in this matter on the same date, The leamed
Magistrate was having his annual leave on the 6th of January 2007, The coun registry had

adjourned the matter (1 20th of January 2017,

Chy the 20th of January 2007, the learned Magisteate was not present as he was still on his
annual leave. The Appellant was present en that day. The matter was adjourned Gl 3rd of

Febriary 20107 by the Courl Registry

According o the record ol the proceedings, the Appellant was not present on the 3rd of
February 2017, The leamed Magistrate had then jssued a bench warrant against the
Appellant. The Appellant was subsequently produced in Court on the 25th of October
217, He was then remanded in custody till 27th of October 2017, The leamed Magistrate

i his ruling dated 27th of October 2017, has refused to grant bail,
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In view ol the above discussed chronological background of the Case No 492 of 2016, the
Appetlant was released from the remand custedy on the 6th of January 2017, though he
was not granted bail tor this matter, The Appellant was aware of this pending mauer,
Howeyer. he chose not to appear for this matter on the 3rd of February 2017, 21t of April

2047, 18tk of July 2017, 01st-September 2017 and 20th of October 2017 réspectively.

I'he Jeamed counset for the Appellant in his submissions staled that the Appellant was
arrested on the 3 1st of August 2007 on o bench warrant fssued by the Magistrate's Court in
Suwi in respect of another Criminal Action that is pending in the Magisteme's Court in
Suva. Having submitted that, the leamed counsel submitted that the non-appearanee ol the
Appellunt in the proceedings in the Magistrate’™s Court in MNasinu was due to his arrest on
the 3 15t of August 2007, which 1 do not accept as the Appellant hid failed 1w appear in this
matter since 3rd of February 2017; The Appellam has not provided any valid reason orany
excuse for his non-appearance on more than three occasions in this Criminal Action No
492 of 2007, Therefore, it is my opinion that there are suflicient grounds to pasitively
copclude. that there is a likelithood that the Appellant may not appear in court if he is

pranted bail.

e learmed counsel for the Appellant submitted in his submissions that there s 4
passibility thil nong of these two matters will get an eprly hearing dote due (o the heavy
workload In the Magistrate’s Court in Nasinu, I the hearings ol these two cases are
delayed, the Appellunt has to spend time in remand custody, exceeding the appropriate

sentencing taritt limits of the offences that he has been charged with.

The count is required to consider the interest of the Appellant with the interest of justice.
As discussed above; the Appellant has failed to appear in court on number of occasions
without giving any proper or valid excuse. Even afier he wos arrested and remanded on the
Flst of August 2017 for another matter, it was the duty of his sureties to inform the court
about his situation. In view of these reasons, | do not find the possible delay of the hearing

is not a suificient ground to erant the Appellant bail, 11 is the duty ol the learned Magistrie
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o ke this assug into consideration and fix these two matters for hearing on an carliest

prssihlc dite,
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In conclusion, | refuse and dismiss this- Petition of Appeal. I further direct the learned
Muagistrate to take the hearings of these two Crimindl Actions {492 of 2016 and 562 of

2017 on an earliest possible: dare:

16, Thirty (30§ davs to dppeal to the Fijl Court of Appeal.

R.D.KE.T. Rajasinghe
Judge

At "".E [TRF]

167" February 2018

Solicitors
Nands Law for the Appellant
Office of the Director of Public Prosecutions for the Respondent.



