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JUDGMENT

Introduction

1

Lhe Appellant. files this Petinon o \ppeal against the order made by the learned
Magistrate in the Magistrate's Court of Auvi on the 1 2th of September 2017, refusing

the application made by the Appellant for an adjoumment of the hearing.

I'he Respondent had been charged i the Magistrate’s Court of Suva for ong count of
Assault Causing Actual Bodily Harm, contrary o section 275 of the Crimes Act, The

particulars of the offence are tha



“lanieln Tokalaw, on the 2ocle denoof February 2006, at Lawi in the
Central Divivion, wssanlted 100 Vastti Vikisi Rabi, therehy cawsing her

aciied Aewdihv harm,

The Respondent was first produced 10 the Magistrate's Court on the Tth of March 2016,
The Respondent and the Complamant are hushand and wife. Hence. the learned
Magistrate had issued an Interim Domestic Vialence Restrinning Order against the
Respondent pursuant 1o Section 24 of the Domestic Violence Act. The matter wis then
adjourned till 8th of March 2016 for the Respondent 1o produce his sureties 1o the

Crert,

subsequent o several adjournments, the matter was linally set down for the hearing on
2lstand 22nd of November 2016, On the said hearing date, all the four witnesses of the
prosecution were present i court, However, the leamed Magisirute had vacated the
hearing on the ground that she had another hearing to proceed with on that date,
Hence, the hearing was vacated and the matter was adjourned till 20th of December
2016 for the purpose of fixing a new hearing date. On the 20th of Décember 2016, the
prosecution’ has appeared in court without the case file.  Hence. the matter had
adjourned tll 1 7th of January 2017, Once again the matter had adjourned on the | 7th of
January 2007 till 27th of February 2017, on the ground that the learned Magistrate was
on leave. On the 27th ol February 2017, the matter was fixed for the hearing on the
E1th and 12th of November 2017, The case was then called again on the 17th of May
2017, where both parties had informed the court that they have no pre-trial issues and

ready to proceed with the hearing

On the date of the hearing, that wis on the [lth of November 2017, the prosecution had
made an application to vacate the hearing on the ground that the Complainant could not
be located. The proseeution bud further submitted that the court could dismiss this
matier pursuant W Section [71 ol the Criminal Procedure Code on the ground of non-
appearance of the Complainant | his upplication was refused by the leamed Magistrate,
The learned Magistrate had then stood down the matter tll 1130 am. for the

prosecution o inform thenr position sbout the hearing.



9.

At TE3D ame the proseeution had informied the court that the Complainant was in
Yasawa Island and she wos not summoned o appear in court. The learned Magisirule

then refused the application for adjourmment on the following grounds. infer afia;

i) The hearing date had been fixed almost seven months ago.,

mp o Onothe 17th of May 2017, both parties had informed the court that they
have no isstes for the hearing (o proceed,

iy The matter was mitiated m 2016,

vl There is no good reason to grant dan adjournment pursuant to Section 170

of the Criminal Procedure Act

Having refused the adjournment, the learmed Magisirate had invited the prosecution 1o
present ther evidence. The prosecution had not presented any evidence.  Accordingly,
the learned Magistrate hud dismissed this action and scquitted the Respondent on the

ground of no case to answer pursuant to Seetion 178 of the Criminal Procedure Act,

Bemg aggrieved with the said decision of the learned Magistrate. the Appellant files

this Petition of Appeal on the tollowing ground tha:

“The fearned Mapistrate ceved when e failed o exercise his discrefion

Judicionsly v refusing the prosecwtor s application for an adiowrsment”

This appeal was first mentioned in the High Court on the Tth of November 2017, On
the 29th of November 2017, the Appellamt and the Respondent were directed to file
their respective written submissions.. which they filed as per the  directions,
subsequently. the leamed counsel for the Appellant and the Respondent made their
respective oral submissions on the 2dih of January 2018, Having carefully considered
the record of the proceedings in the Magistrate's Court and the respective written and

oral submissions of the parties. | now proceed to pronounce the judgment as tollows,



The Law and Analvsis

10, According 10 Section 170 ¢1) of the Criminal Procedure Act. the Magistrate must not
allow any adjournment of o hearng other than from day o day consecutively until the
vonelusion of the hearing, However. the Magistrate is allowed 10 adjourn the hearing

for another date it he finds there is a good reason to do so.

11, Section 170 (1and (2) of the Crminal Procedure Act states that:

i During the hearing of amy case, the magistrate must mot normally
aifeny ary adionivnnient otfier tian from day o day consecutively until
the teigl hay redehed i conelusion, wnless there is good cause, which
i5 fo by sicrted in e record

iip For the parpose of seh-section (11 "sood canse”™ includes the
reasonabiyvexclsable whsence of w party or witiess or of a party’s

lawver

12, The Fiji Court of Appeal in Macahill v R [1980] FICA 1; Criminal Appeal No 43 of

1950 (30 September 1981)) his discussed the scope of judicial diseretion of granting

adjournment in 3 comprehensive manner. where The Fiji Court of Appeal held that;

"We proceed mon te deal with the first qreestion. namely, was the learned
Muagistrate correct wr refusing fo grant the adiowrnment sought, Sucl o
refusal s o marrer of o The weantine of an adiowrrment ix alfweayy the
exercise of a judicial discredfon. Althowgh the Coirr of Appeal iy slow to
iRteFiere wirh the exercise of tht discietion, ek, s i setid -""f't' Aekin L. in

Maxwell v. Keww (063N [ KB 643, 6330407

"I guite agree the Court of Appeal vaght to be very slow indeed ro
inferfere with the discretion of the learned judge on such o question as
an adfoarnment aof a eial, and it very seldom does do so; but, on the
ather hand, if it appears that the resalt af the arder made below is to

defeat the rights of the parties altogether, and to do that which the



13

15:

Court af Appeal is sansficd would be an injustice to one or other of the
parties, then the conrt has power to review sucl an order, and it is, to

v evnirnad, des dwty feo o ve,

Similar orders, overraiing o judement denving an adionrnment, were
it e MOOP90N (1L R INYT: Pridedie v, Fisher (1965 1 W.LR,
F478: and Ronvad v, Prescon Clarke (1966) 1 W.LR TR8. where it wes
el tha

Accordingly, the appellate courn should not intervene with the discretion exercised by
the lower coun in granting adiournment. unless it-appedars that the order has defemed

the rights of the parties altogelher

Pain I in State v Nabainivalu [1997] FIHNC 230; Haa(0394.97s (4 September 1997)

has outlined the factors that should be taken into consideration in exercising the judicial

discretion of granming an adiournment, where Pain J held that:

“The conxideration of an application for wn adiowrament volves . the
exerdise of o fudicial disgrenion, Relevant considevations wonld include,
for ipstanee. the reasen foe the application,  the  Tistory of the
proxecution  dincluding previony  adiourameniss. the conduct of the
porties. the mpure of the clarge, the need for o charge 1o be heard
within w reasonuhle fime and whether the ability  of ihe State o
prosecte or Mhe defendant o presemt a detence will be materially

affected or defeated v the granting or refusal of the adiowrnment ™

lustice: Goundar in State v Agape Fishing Enterprises [2008] FIHC 19;: HAA
011.2008 (15 February 2008 bos held that:

The granting of an adfowramont i a matter of diseretion. The diserefion
monist B exercised prdiowtly so that the rights of the parties are nor

defeated and Thai ne infusticod are done o one or avher of the parties (see,



i

MeCuhill v Stare, Creintinal Appeal Noo 43 of 1980 Chand v Stare,
Crimimaf Appeal Neo A4S G of 9948

In view of the above judicial precedents. the discretion given to the Magistrate in
granting adjournment must be exercised judicially in order to protect the rights of
parties. Henee, the court must ke into considéeration overall interest of justice 1f it
contemplates in granting an adjournment pursuant 10 Section 170 of the Criminal

Procedure Act.

Accordingly. in order tw determine “the good cause™ as stipulated under Section 170 (1)
and (2} of the Criminal Procedure Act. the eount could consider the following factors,

though they aré not exhaustive, fmter alio

1 The grounds for the application for an adjoumment,

it} The conduct of the parivs during the proceedings,

i) The nature of the charge.

vl The need fora charge 1o be heard within a reasonable time,

vi  Whether the ability ol the State 10 prosecute or the Defence to present a

defence will be materially altecied or defeated.

In this case, the Respondent is charged with an offence that involves domestic violence
as deseribed under the Domestic Violence Act fvide Section 2 and 3 of the Domestic
Vielence Act). The Respondent was alléged that he has assaulted the Complainant, who
is the wife of the Respondent on the 26th of February 2016, The learned Magistrate
had issued an Interim Domestie Violence Restraining Order against the Respondent on
the Tth of March 2016 in order 1w protect the safety and the wellbeing of the
Complainant pursuant to Section 24 (1) of the Domestie Violence Act. Seetion 24 (1) of

the Domestic Violence Act states that:

b Subjecr o sihsection (2 bt nenwithstanding any other provision in this
Decrge -
el wiliere person vardy charged hefore g Coned with an affence which

fx o domestie viodenee offonee, e Cowet st -



| | 3

2{,

(il ke an interint domestic viedenee restraining order under his
Decree agains the defondam for the satfery and wellheing of the
prson agains whom the ffence appears to have been
cesirtifted, ey

(0f mke an order divecimg the defendant 1o appear of the further
hearing af the matier on o date and ai o location fived v rhe
Cowrt,

i) where a peeson -

(1 pleads gl o, oe as found guilty of. an affence which is a
deimentic violenoy effence. ar

(i) the Conrt intends 1o stay or termimate e preceedings
the Cowrt must moke o domestic vielence FENITQINInG orcer
wgder this Docrie for the safery and wellbeing of the v

againsl Whon e effence or alleged offence was committed:

Accordingly. the court must make an Imerim Domestie Violence Restraining Order
against the accused when he is produced before the court for an offénce which talls
under the Domestic Violence Act. The delinition of the interim order has stipulated

under Section 2 of the Domestic Violence Act, where 1t states that:

=" Interim order” by velation o an arder ade gnder thiv Dgcree mecny
un erder that deals With o substonsive manter in issue in frocecdings on

an dnterin busis pending furtiier hearing of that particular matter. "

In view of the Section 24 (1) (b the court has 10 make a Domestic Vielence
Restraining Order at the conclusion of the case if it satisfies that such an order is

required 1o protect the saters and well-being of the Complainant.

In this case, the learned Magistrare has not considered to make a Domestic Violence
Restraining Order against the Bespondent, when he tesminated the proceeding under
Section 178-of the Criminal Procedure Act. which, | find. has materially prejudiced the

rights of the Complainant.



The Presecution has provided vwo conflicting versions, when the prosecutor made this
application for the adjournment. Initially. the prosecution had informed the court that
the Complainant could not be located, Subsequently. the prosecution has informed the
court that the Complainant was in Yasawa Island and she was not summaned 1o appedr

in courl.

It is-obvious, that the prosceution has not performed their obligatory duties in order o
properly summon the Complainant. Such failures of the prosecution, specially ina busy
court house, undoubtedly make. the lesmed Magistrate frustrated.  However. the
lackluster performance by the prosecation in discharging their ubligatory duties is nat
the only consideration that the leamed Magistrate has to ke into consideration in
refusing an application for an adjournment pursuant to Section 170 of the Criminal

Procedure Act.

The Complainant was not summioned: hence: she was not aware about the hearing on
the 12th of September 2017 According to the record of the proceedings in the
Magistrate’s Court, the Comiplainant was present on the 215t of November 2016, when
the matter was first taken up for the hearing. However. the hearing, on the 215t of
November 2016, had been vacated on the ground that the leamed Magistrate was
engaged in another hearing oo thit date. This reflects thar the Complainant had the

intention to come and present her case in the court. it she is properly summaoned.

The nen-appearance of the Compluinant was mainly due to the fault of the prosecutor,
who has failed w properly sumnmon the Complamant. The learned Magistrate should
have taken into consideration. whether the Complainant was properly  given an
apponunity W present her case o order o protect her rights and also to assure her

safety and wellbeing,

The overall interest of justice includes not only the rights of the accused, and the proper

and speedy conclusion ol the trial. bt also includes the righis of the Complainant,

In view of the reasons discussed above, the fuilure of the learmed Magistrate to properly
take inta consideration the rights and interest of the Complainant, who was not aware



about the hearing on the 12th of September 2017, has prejudiced the rights of the
E P pre; L

Complainant, thus defeating the overall interest ol justice in this case
%, In conclusion. | make the tollowimg orders:

il  The Appeal is allowed,
i) The order of acquittal is quashed,

iti}  The case is remitted o the Magistrate Court for the trial.

29, An interim Domestic Vielence Restraining Order with Standard  Non-Molestation
condition is made apainst the Respondent. This order will remain in force until the
hearing of the substantive matter is concluded and the trial coun makes appropriate

prders pursuant o Section 24 (1) of the Domestic Violence Act.

), Thirty (30) days to appeal to the Fiji Court of Appeal.

< /; ":: R.D.R.T. Rajasinghe
— #,-" Judge

At Suva

06" June 2018
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