IN THE HIGH COURT OF FLII

AT SLVA
CIVIL JURISIMCTION
Civil Action No.: HBC 370 of 2013
BETWEEN AVIEL BAT TZION also known as UNISE RANADI ol Suva,
Domestie Duties
PLAINTIFF
AND GRAPHIC EQUIPMENT LIMITED a himited liability company having
its registered office in Suva.
13" DEFENDANT
AND MINGS LIMITED a limited liability company having its remstered
office in Suva.
2P DEFENDANT
Counsel - Mr. Lanyon ). for the Plaintiff
Mr. Lajendra N. and Ms. Erasito A, for the Defendants
Date of Hearing 3 1" May, 2018
Date of Judgment 16 May, 2018
JUDGMENT
INTRODUCTION
I This is & sunmons seeking teinstatement of an appeal thal is deemed abandoned in terms

of Order 59 rule [7(3) of the High Court Rules ol 1988, According to the Applicant-
Plaintifl {the PlaintitT) this application is made pursuant to Order 2 rule | and Order 3 rule

4 (f the High Court Rules of 1988 and inherent jurisdiction of the court.

FACTS

2. The Tacts of this case and conduet of the Plainti{T that resulted unless order, is found 1n the
Master's deciston of 14" February, 2017 and | do not wish to add 1o the same and suffice
to quote paragraphs 7-8 of the Ruding delivered, below.

'‘On 227 September. 20135, the Plaintiff s Counsel informed Court thut the
Pre Trind Conference minutes have been formalized and accordingly filed
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HMence taiy Court made further orders for the Flaintifi to file ity Agreed
Bunedle of documents, Copy Pleadings and Order 34 Sumntons within a
months ' time frame.

(in the next adiourned date of 09" November. 2043, fhere wuy no
appeardnce by the Plaimiffi{Counsel. The Orvders made by the Conrt on
227 Seprember, 2015 was not complied with. Defence Counsel was asked
t coptmunicate tn writing fo the Plaintiff and inform her of the nest
acdfournment date which the Defence did

On 07 December, 20£3, the Plainiff Counsel appeared and the Court
stift noted thar even though a reminder was sent in writing, the Plaindfyf
Counse! has not complied with the inftial Court order of 227 Seprember,
2115 and subsequently adiourned dates.

On 117% February, 2046 once aguin there was no appeurance by the
PlaintilfCounsel. Defence was informed that Ms. Ulomila Fa was
engaged fna hearing al the Nusinu Mayistrates Court and 10 seek further
time fo allow the Plaintiff to comply with the order,

O 16™ March, 2016, there was again na appeavance by the Plaintift This
Court af this adimarament noted that time and agaln the Plaintifl had
failed o comply with the orders af the Cowrt 1o the curvernt

O I March, 260016, again i appearance from the Plaimifl was noted
and had foiled 1o file the dgreed Bundle of Documents, Copy Pleadings
and Creder 34 Summons. This was g complete defiance of the Court's
previous divectivey and orders and thar there was a continued defaudt and
noi- compfivnce of the Court orders an the pare of the PlaointiffiCounsel,

It wax on this failure of the PlaimiffCounse! for the fourth time that
prompied the Defence Counsel 1o seek for an “Unless Orders”.

Acvcerdingly, this Cowrt aceeded to the Defence Counsel s application for
the Imposition of the "Unless Order” and thus granred the ovders us
Juttows:

. Invoke unless order that would be acrivated if the Plaindff
wiffrin next 14 davs do not pursue fhis case by filing
Bundte of Documents, and Order 34 Summons;

. For mention on undess order if non-compliance of Copy
pleadings, Bundle of Documents and Order 34 Summons;
Adjourned 10 21 Aprii, 2016,

Again. on 2P April, 2016, there was no  appearance by the
Plainiiff Counsel It was afso noted from the Cowrt rvecords thar the
Plaintiff had frdled to comply with the " unless order’ mude on 37 March,
2014



The Defence Counsel herein on this Occosion did not hesifale 1o request
Court that the matier be struck it due (o the Plaimtifi’s non-compliance
ard defanlt of the unless order fn pluce.

This Court acceded to the reguest and accordingly made the foliowing

orders-

. Refer to minufes of 31° March, 2016;

» Uniess orders in place to be activated if Plaintiff doesn’t comply
with Copy Pleadings, Bundled of Documents and Order 34
Summons,

. Perused Court File non-compliance by Ms. Fa/Plaintiff on Copy
Pleadings and Order 34 Summons;

. Therefure matter on Plaintiffs Writ of Summons and Statement of
Claim is hereby struck out accordingly.

. On Defendunts Counter-Claim, for formal proof to be assigned on

G54 May, 2016,

ft way on 03% May, 2016 that the Defence Connsel appeared 1o proceed
with his Counter-Claim when he was informed by the Cowrt thel o
Reinstotement application has been filed by Ms. Fa returnable on 7
May, 2046”7

The Plaintifi filed a motion (o reinstate the action which was struck out by Master, tipo

non compliance of vnless order, on 31* March, 2014,

Having heard the above motion for reinstatement, the Master on 14" February, 2018
dismissed the application of the PlainGff for the reinstarement. Having aggrieved by the
said decision. the Plaintff filed a notice of appeal on 7™ March, 2018 and the stamp on

the hack of the said Notice of Appeal indicate that it was Nled at 4.3} pm.

An affidavit of service is filed and it is sworn by a legal clerk, who had swomn that the satd

Notice of Appeal was served on 8™ March, 2018.

No summaons for directions was filed in terms of the Order 39 rule 17{2) of the High Coun
fules 1988 and it is deemed abandoned in terms of Order 59 rule 17(3} ol the High Court
Rules [98E.



ANALYSIS

Ti

Appcals from the Master are dealt in Part 11 of the Order 59 of the High Couri Rules of

1988 and state as follow

PART 11 - APPEAL FROM THE MASTER

Appeat from Muaster's decision {6.59, r.8)
{1} An appeal shall lie from a final order or judgment of the Master to a single judue
ot the High courn.

{2} No appeal shall lie from an interlocutory order or judgment of the master o a
single judge of the Iligh Court without the leave of a single judge of the high
court which may be granted or refused upon the papers filed.

Time for appealing (0.59, r.9)
An appeal from an order or judgment of the Master shall be filed and served within the
fotlowing period -
fa) 21 davs from the dale of the delivery of an order or judament;
Or
{b)  inthe case of an interlocutory order of Judgment, within 7 days from the date of
ihe granting of' teave to appeal.

Exfension of time (0.59, r. 1)
{1) An application to enlarge the time period lor filing and serving a nutice of appeal
or cross-appeal may be made 1o the Master before the expiration of that period
and to a single judge atter the expiration of that period.

{2)  An application under paragraph (1) shall be made by way of an inter-parte
swmmons supported by an affidavit

Application for Leave to Appeal (0.59,r.11)
Any application for leave to appeal in interlocutory order or judgment shall be made by
swnmons with a supporting affidaviy, filed and served within 14 days of the delivery of
the order or udgment,

Notice af appeal (.59, r. 12}
An appeal shall be brought by way of a notice of appeal, which may be given in respect
of the whole or any specified part of the order or judgment of the Master.

Craoss-appeal (0.59, r.13)
Where a respendent to an appeal under this part wishes to appeal, the respondent shall
{ile and serve a nolice of cross-appeal within 7 days from the service of the notice of
appeal.



Contents of natice of appenl and cross-appeal (0.59, r.14)
A noticc of appeal or cross-appeal filed under rules 12 or 13 shall state -
{a) Whether the appeal is from the whole or part only and what part of the
order or judgment of the Master;
{b} The grounds of appeal succinctly;
(¢) The precise form of the order which is suught in place of the order or
judgment of the Master.

Amendment of notice of appeal and cross-appeal (0.59, r.15)
{1} A notice of appeal or cross-appeal may be amended by or with leave the Court.

{2} An application for amendment under paragraph (1) shall be by way of & summons
filed and served on each of the partics to the appeal not less than 14 days before
the date on which the appeal is listed for heanng.

Stay of proceedings or execufion (0.59, r 16}
{1y The filing of a notice of appeal ar an application for leave shall noi operate as 4
stay of execution or procecdings, or any step therein. unless the Court so directs,

{23 Anapplication under paragraph (1) shall be made by way of an imer-parte
summgns supporied by an affidavit,

Procedure after filing appeat (0.59, r.17}
(1} Lhe appeltant shall, upon serving the notice of appeal on the party or parties o the
appeal, ke an affidavit of service within 7 days of such service.

2y The appellant shall, within 21 days of the filing of notice of appeal. file and s¢rve
a summens returnable before judge for directions and a date {or ihe hearing ¢f the

{3) [f this rule is not complied with, the appeal 1s deemed to have been abandoned.™
{underliming 15 added)

Though the Appeal was filed within 21 days (i.e 21st day around 4.10 pm) it was not served
within the 21 days. This is non-compliance of Grder 59 rule 9 of High Court Rules 1988,
and Order 59 rule 10 of the High Court Rules of 1988 deals with the extension of the time
period for the filing of an Appeal and or service of the same. Such an application can be

made by inter partes summons. (See (O 39 rif (23).

So the Plaintif! should have sought extension of time to serve the Notice of Appeal, which
they did not. but the conduct of the Plaintiff after that was furiher disregard of the Thgh
Court Rules 1988, that resulted in the appeal deerned abandoned.
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The procedure after filing an appeal was not complied by the Plaintiff. The Plaintfl was
required to (ife and serve. summons for directions within 21 days lrom the filing of the

SUITIETRONS.

[he consequence of such failure is contained in Order 3% rule 17(3) of High Court Rules
1988 and the purported appeal is now deemed abandonad. 1 used the word purported appeal
as 1l was not served within the time period stipulated in Order 39 rule 9 of High Court
Rules 1988, There was no application tor extension of the said time period for serving
which was done one day late. The Notice of Appeal was filed in the registry at 4. 10pm on
the 21" day and it was released on the same day, but was served o the Defendants following

day, without secking extension of time.

When a Notice of Appeal. is filed after 4 pm on the last day for filing and serving, the
Plaintiff would know the difficully in serving the same to the Delendants and when it was
done outside that time period. withowt seeking extension of time, on the following day it

was 4 hreach of Order 39 rule 9 of the High Court Rules of 1988,

The present application is a reinstatement, of the purported appeal which was deemed
abandoned due to non compliance of Order 5% rule 17 {2) of the High Court Rules of 1988
. Yo. even reinstatement of deemed abandoned appeal will not be sufiicient to cure the

repetitive not-compliance of the Plaintiff.

It should be noted that there is no provision contained in the Order 39 mile 17 or any other
rule cxpressly dealing with the consequences of *deemed abandoned” appeal in terms of
Order 59 rule 17(3) of Hiph Coun Rules 1988, This is contrary to Court of Appeal Rules
1549, where express provision is contained where a ‘lresh notice of appeal may be filed
before a stiputated time from the default. The said rule 17 of Court of Appeal Rules 1549
is quoted below for completion,

1711} The appeliant must -
fel) Within 7 davs afier service of the notice of appeaf
(i} File u copy endorsed with a cevtifivate of the date the
notice was served: and
fify apply te the Registrar 1o fix the omount of the security v be
given by the appellant for the proxecuifon of the appeal,
B
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and or the pavment of all sueh costs as may be ordered 1o
he paid;

fe} Within such time as the Registrar direcis, being not less
than 14 davs and not mare than 28 days, depasit with the
Regisirar the sum fixed as security for casts.

{2} I paragraph (1) iv not compiled with, the appeal is deemed (o be
abandened, but u fresh notice of appeal may be filed hefore the

expiration af -

fei) It the case of an appead from an interfocutory order — 2
herys;
h

fhi I ary other case 42 days,

Calenluted from the date the appeal iy deemed 1o be abandoned

f3} Excepr with the leave of the Cowrt of Appeal, no appead may be
Jifed after the expiration of time specified in paragraph (2) 7
funderiining added)
There is no provision in the High Court Rules of 1988, to adopt Court of Appeal Rules
1949 even when there is a lacuna. So, upplication of the Court of Appeal Rules 1949, and
altow a fresh notice of appeal or extension of time to {ike a fresh notice ef time in my
judpnient is not the correct construction of Grder 39 rule 17 of the High Court Rules of

198&.

If a fresh application for a notice of appeal or extension of time for such an application is
filed it would defeat the purpose of Grder 59 rule 17(3) of the Hiph Court Rules and Lhere
would not be an end to a party who repeatedly disregard such a rule and this would he a

clear abuse of process, So such an interpretation that could lead to abuse of the process is

to be avolded.

In Court of Appeal, Calanchini P in Fiji Teachers Union Vs Dominion Inyurance Limited
{decided on 2™ December. 2016) referring to the Court of Appeal Roles 1949, al paragraph
10 said that even when there is express provision 1o make a fresh notice of appeal, such as
in terms of Court of Appeal Rule 17(2), such rule should only conline 1o one fresh notice
af appeal. This interpretation of Court of Appeal is based on absurdity of allowing itesh

application, each time there Is a default. This is when there 1s express provisien i Court
i
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of Appeal Rules 1949, allowing a fresh application, when the appeal is deemed abandoned.
If the same ratio is applied, it ts logical to conclude that there is no room even for once to

hring a fresh applivation for notice of appeal, when no such provision is allowed.

Su. in mv judgment in the absence of any express provision contained the Order 39 ritle 17
of the High Court Rules of 1988 allowing a fresh application of Notice of Appeal. when an
appcal is deemed ahandoned, there is no room for a defaulting party to make a [resh
application for a Notice of Appeal or an extension ol time for such a renewed application
tor Nutice of Appeal. In the High Court a party is given only one opportunity to proceed
with the appeal and having activated the pracess of the appeal such a party is not allowed
to wtilize the same resources for the second time, when the appeal is deemed abandoned in

terms ol Owder 59 rule 17{3) of High Court Rules 1988,

Deemed abandoned is a legal liction, [n the interpretation of such a legal fiction, one must
ascertain the purpose such a ‘legal fiction” was created. (See Ex parte, Walton, In re Levy
{1881 17 Ch D 746 p 736

Order 59 tute 17¢3) of High Court Rules 1988 is meant for appellant to take necessary steps
to prosecute the appeal within stipulated time periad, and not to file an appeal and neglect
or delay taking necessary steps. Such inordinate delay is to be avoided and for that itisa
requirement to file summons for directions. S0, this is a provision lor proper case
management, [t is a provision to stop clogging the High Court with half hearted appeals or
uminterested parties from appealing tor the sake of appeal when there is a right to appeal.
This ts & provision that reduce or eliminates abusc of process. through sn appeal so that

there will not be a finality to the decision.

Afier ascertaintng the reasen, the cowrt is required to apply it and the purpose should not

be allowed to subvert, though other means. (See East End Dweiling Co Ltd v Finsbury

Borough Councif (1951) 2 All E.R 587 p 599.
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Lord Asquith in East End (supra) p 389 held,

W you are bidden (o treat an imaginary state of affairs as reul, vou must
surely, unless prohibited from doing so. also imagine as real the
conseguence and incidents which, if the putotive state of affairs had in fact
existed. mutst inevitubly have flowed from or accompanied it

If a fresh application for Notice af Appeal, is allowed when an appeal is decmed abandoned
in terms of Order 39 rule 17(3) of High Court Rules 1988, it would encourage a reluctant
appeilant who does not want (o proceed to hearing of (he appeal to delay the appeal thus
preventing finality to the determination of Master. Such a construction will lead to absurd
situation. and there would not be an end to the praceeding prior 10 the appeal. without
hearing, f the appeal. This may be the preferred outcome of an appellant who is not
interested about the appeal but still prevents finality of the decision by appeating and
wasting time in the appeal process rather than swifily proceeding 1o the uppeal as intended

by Order 59 rute 17(3) of 1High Court Rules of 1988

While it is important to allow due process of the law. it is also important o prevent the

same process being abused.

So, | reject the contention by the Defendant that the praper procedure 15 to file a {resh
application secking extension of time us allowed in the Rule 17(2) of Court of Appeal Rules
1949, The Court of Appeal case submitted by the Defendant is not an authority to reject
the method adopted by the Plaintiff, in the High Court when the appeal is deemed
abandoned in terms of Order 59 rule 17(3) of the High Court Rules of 1984,

Whal is the remedy for an appellant whose appeal is deemed abandoned in tenms of Order
56 tule 17(3) of High Rules 19887 The remedy availuble tor such a party is reinstatement
of the appeal and also to seek extension of time to file summons lor direction. The Plainiiff

i1 the summons filed had sought such orders.

As | stated carlier since the notice of appeal was served without secking extension of lime
autside the 21 day time even reinstatement would not help the Plaintifl. as there was no

propet appeal to be reinstated.
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This summons is to be struck oul, as there was no appeal (ifed in terms of Order 39 rule 9
of the lligh Court Rules prior to it was deemed sbandoned, in terms with Order 39 rule

E7(3} for failure to comply Order 39 rule 17(2) of the Tligh Court Rules of 1988,

Fven if | am wrong on that, in an applicatien for reinstatement the Plaintifl needs to satisfy
the reason for non compliance of Order 5% rule 17(2) High Court Rules 1988 and also
merits of the appeal. Since the appeal is deemed abandonied ihere should be copent reasons

for delay as well as more than an arguable merits in the appeal.

The time penied for compliance of Order 59 rule 17(2) High Court Rules 1488 started on
ihe date of filing of the Natice of Appeal, which was 7" Muarch. 2018 and ended on 28
March, 2018, The reason given by the Plaintilf was a tropical depression and rain and

flooding.

In the affidavit in support the depenent is non-specific as Lo the exact date, when the alleged
closure of the office of the High Court. According to paragraph 7 due to the rain associated
with iropical depression they could not obtain instructions. This is not a satisfactory
cxplanation [Ur non-compliance of Order 59 rule 17(2) of the High Count Rules 1988, To
file summons {or directions there was ample time and present application for reinstatement
and cxtension of thne was filed 16" April, 2018 nearly 19 days after expiration of the lime

period taid in Order 59 rile 17(2) of the 1ligh Court Rules of 1988.

So, not only that Plantiff defaulted filing of the summons for dircetions hut also has not
swittly acted alier the default in liling an application fer reinstatenent. Tropical
depressions and even cyclones are nol an unusual phenomenon in South Pacific, during

this period and i should rot be a seapegoat for defaults such as ihe conduct of the Plaintilf,

It shouid be noted that non compliance of Order 59 rule 17(2) of the High Coun Rules of
1988, results in appeal deemed abandoned. Such a draconian fegal Hetion is used 1o compel
r party for compliance. So the reason for non compliance should also equally cogent reason

for default. It not the purpose of Order 59 rule 17(3) High Court Rules 198% is diluted and

i
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a party is allowed to take any excuse such as adverse weather condition that is prevalens,

without any difficulty.

[ de not need to consider the merits of the appeal since the reasons for delay 15 not

satisfuctory, but | consider the merits for completion.

The appeal is from the master’s decision not 1o reinstate the Plaintiff’s claim, which was
struck oud for non compliance of an unless order. As [ have quoted before in this judgment
Master has considered the conduct of the Plaintifl and the repeated non compliance ol the
orders of the Master in his decision {rom paragraph 7-18 of the decision, and declined it on

1422018

The Master has in his decision has considered the reasons given for non compliance of the
untess order, and he was not satisfied with that. ! canna see any error on that decision. The
reasons given for non-compliance of the unless order cannot be accepted. When the court
had given an ultimatum, such as unless order it should be taken serousty and if net the

purpose of an unless order is Jost,

The conduct of the Plainuil iy amply described in the Master's decision and the reasons

given {ur non compliance of an unless order is unsatistactory, to say the least.

There seems to be some conjusion as 1o the correct procedure for non compitance of an
unless order and this had resuled Master deciding that correct procedure is an appeal . but
this 15 when he had aiready held the reasons given for non-compliznce as not aceeptable.
Su cven there is an error on that part it would not change the final outcome as a party needs
to first satisfy adequately the reasons lor delay in any application whether §1 is an appeal or

remstatement with extension of time.

In  Fiji High Court decision, Pefers v Seashefi@Momi Lrd [2012] FIHC 864;
HBMO09.2011L (15 February 2012) 1t was held,

11



"RE-INSTATE OR APPEAL?

fi4]  There appears to be much confusion as 1o whether the striking oul
o dismissal of an action pursuant to an “unless” order where no
hearing on the wmerits took place shoudd be appeated or whether it
should be the subfect of an application to re-instate hefore the

Master or Judge that made the order. Recently, several decisions of

this Court were defivered an the guestion. Westmall Lid v CUL
(Fiji) Led (2000f FAHC 448; HBCI7Y 2004 6 Oetober 2010,
Nakesu v _Lakoiniusifudi {20127 EJIC §28: HBCHIZ 2008 (27
Jangary 201 2); Sumat v Qelelai {20012 VIHC 544; HBC200 20021
(30 Januwary 20 2), Guif Seafood (Fiji) Lid v Native Land Trust
Board f2002] FJHC 833; HBA428 2011 (2 February 20/2); NBF
Asset  Management  Bank v Keishma [2012] FIHC 43
FIBCE 28 19998 (2 February 20123 The consensus is that the proper
procedure is an application fo re-instade rather than an appeal.

[13]  That being the case, the applicant’s currear applivation (v enlarge
time to appeal iy misconceived But, having regard 1o the fact thai
#ix covnsed had filed and later withdrew un application to re-instafe.
on o misapprehension of the proper procedure, [ wondd deal with
his current application as if it were an application o re-instate
rather  than  an  application  to  enlarge  time  fo uppeal

[16]  Further, it is common ground thal the initial appeal wax filed in

time. S i that sense the respondent could not be said o be
disadvaniaped or prejudiced if the appeal were 16 be re-invtated

40. In the Fiji High Coun dectsion of Samar v Qelelud 12012] FIHC 844; MBCZH

(30 January 2012) again ihis 18sue was raised and it was held,

" 1G] The courts must be able 1o freely apply the usetil armory of uniess
orders in their day to day case management, Currently in Fiji the Master
of the court hondles most of the pre-triod steps and the caves are adfourned
before a fudyge for hearing Therefore, the Muster must have the flexibifity
to exercise this discreffonary powers of making unless orders. Fuill reason
o the jurisdiction of the Muster to make unfess orders later on in my
Judgment, When exerciving sucht powvers the Master must ensure that the
unless orders are fair and rveasonuable and the consequences dare
praportionate fo the breach. In appropriate situarions the Master coutd
vary or sef aside the unless order. However, care should also be taken that
unlesy orders ure not construed ay on idle threat. not intended 1o be carried
trhid

{201 Uinfess orders’ that are smude in the exercise of inherent powers of the
court wnd solely for the purpose of compelling parties on procedural

12
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compliance are not made on merits, Therefore in my mind, an unless order
made either by a Muster, a Magisirate or o Judge exercising origingl or
appeliare jurisdiction can re-instate their own orders withoui appeal, and
the court Is not furctus officic. This however would be in confrast to a ruling
made by the Master in exercising the statufory powers under () 25 r. 9
where maiters could be struck out for want of prosecution. 4 decision made
by the Master vconsidering the objectiony placed before lim an a show cause
niice under (.29 v 9, is final in nature although not considered un the
merits of the cause. Thercfore, an aggrieved party wonld be required to
appeal against such an order vis a vis an application o re-instate. "

41. From the above decisions of the Tiji 1ligh Court. it is clear that the proper course for a party
who had not complied with an unless order {0 make an application for reinstatement to the
sanie court with an explanation as to the non-compliance, coupled with a request for

extension of Gme.

42, In Marcan Shipping (Londonilimifed Vs George Kefalas et af [2007] EWCA Civ 463

LTK Supreme Court considered the plight of non compliance of an unless order . in the light
of the CPR which had introduced specific provisions for case management. [t was held that
there was no signiftcant difference between the former rules (i.e Supreme Court Rules of

LK} and the present CPR. At paragraph 10 it was held.

‘o ordoer fo eastre that 5 process is aof subverted so as (e become un
trstrument of infustice every procedural system must place at the disposal
of the courf the power to manage proceedings before it, If necessary by
imposing sanctions on Higanis who fuil to comply with ity rides and
orders. The ultimate sanctions of cowrse, is o divmiss the claim or strike
out the defaulting party's statement of case. A well-recognized wey of
fmposing a degree of discipline on dilatory litigant is 1o make what i
kuonwn as an “unless ” order by which a conditional sanction is artached to
ent order requitring performapce of @ specified act by a particuluar Jate or
within a particular period. Although the CPR have given the court greater
povwers To control proceedings and o greater responsibifity for ensuring
that they are conducted fairly and efficiently, for reasons which witf
hecomne clear in due course [ do nol think thar there I a significant
difference between the approach to this problem adopivd under the former
Ruley uf'the Supreme Court and that which is now embodied in the CPR

43, In Marcan (supra} it was further discussed the history of the conditional orders and how

they have been considered by the court in early decisions where it was held (hat once the
i3
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e period for unless order had lapsed there was no jurisdiction for the same court to
determine non-compliance of the conditional order. This position changed in Samuels v

Lingi Dresves Lad [1981] Q.B. 113 [1980] 1AYN ER 803 at p 126 and held, that a court

which imposed unless order can cven extend the time even after the expiration time. 1t was
further held that power *wus one which should be exercised cautiously and with duc regard
tothe necessity for maintaining the principle that orders are made to he complied with

and not to be ignored.!

In Sesnrueels v Lingi Dresses Led | 1980] 1 Al ER 803 at p812 held,

fn my judgment. therefore. the low today is that a court has power to
extend the time where an ‘unless” order has been made bur not been
compiied with, b that it is a power which should be exercised Cautiounsly
and with due regard to the necessity for mainiaining the principle that
order are made to be complied with and not 1o be ignored. Primarily if iy
question fur the discretion of the master or the judge in chambers whether
the necessary relief showld he granted or nor’

This conduct of the Plaintiff has continued even in the appeal and that had resulted the
appeal deemed abandoned. The Plaintitl has applied for reinstalement to Master and an

appeal is not the correct mode.

Bill or Rights contained in Section |5 of the Constitution of The Republic ol Fiji while
ermphasizing that every person in civil suit has a right to have the matter determined by a
court or law or by unpartial and independeni tribunal, in Section 15(3) states (hat there is a

‘right o have the case determined within a reasonable time”.

What (s reasonable will be determined considering the circumstances of the case, ad the
PlaintilT cannot delay the procecdings which he initiated thus violating the rights of the
Defendants. So, a Master or a Judge needs to control the conduct of the proceedings and

should not give in 10 the parties and unless order is one toal that can be effectively utilized.

By the same token, if a4 party had failed to comply such an unless order such party is not

shut out from secking redress for extension of time and for that there should be a

' harcan Shipping {London} 1imited Vs Georze Kefalas et al [2007] EWCA Civ 463 pargraph 12

14



45.

satistactory explanation of the non compliance. Since the court is not inclitted to issue an
unless order in the first instance, the reason given should be a cogent one and discretion i
with the judge or the Master (o consider other factors such as prior conduct as wel] as

subsequent conduct ot the defaulting party.

It is appropriate to state the words of Lawrence Loliing LT in Faital v Walhrook Trustee
(Jersey) Ltd [2008] EWCA Civ 427 (2008) All ER (D) 109 (May}

" An appellate court should not interfere with case maRruagement
decivions by a judge whe has applied the correct principles and who
has taken into account matters which should be faken into uccount
and left oul of account matters which are irrelevant, unfess the court
is satisfied that ke decision so plainly wrong that it must be regarded
as ourside the general umbit of the discretion entrusted (o d fudge.”
The same can be applied 1o Master’s decision regarding case management where an unless

order is made. It is rarc to interfere with such decision by a judge.

Alhough there is an error on the part of the Master™s decision as 10 the proper mode of
application by the PlaintifT afler the expiration of unless order, he had considered the
reasons given for the default and was not satisfied with that, So therce are no metits in the

appeal against Master's decision of 14.2.2018.

CONCLUSIHIN

3l

The purporied appeal of the Plaimif!'is deemed abandoned in terms of Order 59 rule 17{3)
and the proper procedure is to seek reinstatemnent with extension of time peried to serve
e surmons for directions. First there was no proper appeal in terms of Order 59 rule @ of
Hligh Courl Rules 1988 since the service was delayed, and no extension of lime under Order
59 rule L0 of High Court Rules 1988 was sought. So the summons can be struck eff without
considering metils as there was no proper appeal. Without prejudice to that, the Summens
for reinstatement of an appeal and extension of time period for the sumnions for directuons
needs to be struck off as the reason for non complance of Order 59 rule 17(2) is not
satisfactory. Apart from that there are ne merits in the appeal. too. The summons for
reinstalement of the appeal filed on 16" April. 2018 is struck off. The cost of this
application is surnmarily assessed at 1,000 to be paid within 21 days.
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4. The Summons for reinstatement of the appeal and extension of time filed on 16.4.2018

struck off,

b. Cost {5 summarily assessed at $1,000 o be paid within 2] days.

Dated st Suva this 10™ day of May, 2018 v %%:l
. wE

Justice Dtepth’f&maruiunga
High Court, Suy
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