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JUDGMENT
INTRODUCTION

The Plaintift fiied summons seeking leave Lo file the writ of summons and amended Wit
of summons out of time on 29.12.2007. The Plyntii¥ admitted that the writ of suremons
wass filed outside the stipulated 3 yeur perind for Hmilation on personal infury. The Plainiift
stales [ he affidavit thai the reason 1) the delay in the filimg of the writ of summons is
net known. The wnit of summons was filed on 26.12.2015, The date of the accident was
9™ December, 2012, Sa the time period for mstitmtion of an action ended on PO
December, 2015, Extension of tme period fur limitation is allowed in tenus of Sections
16 and 17 of Limitation Act 1971 Sections 19 - 2] define the tenns contained in Section
16 of Lintitation Aet 1971 and Seetion 22 define # term contatned in Sections 20 and 21 of

Limitation Act 197],




ANALYSIS

2:

)

The affidavit in support of the Plaintiff states that the reason for filing the action outside

the ttme period of limitation is not known,

The solicitor of the Plaintiff who filed the action had filed an affidavit and according 1w

that he was unaware of the delay. {See paragraph 3)

It had not occurred to the solicitor that the tme peried had expired. when the writ of

SUMMOns was {1led,

The solicitor also said that there was a difficulty in ascertaining the correct names of the

Nefendants,

The Maintiff in the affidavit in support annexed as ‘C” the semtencing order of the
Magistrate and this indicate that a criminal action was filed against the Defendant and he

Wats convicted upon a guiity plea.

The contention of the Plaintiffs vounsel is that the cause of action starts on the date of

conviction.  For that he reljed on Fijit High Count decision Cakau v Habib
{Unreported ¥ decided on 1§™ June 1999), In that it was held (hat relevant date for the
hmitation is the date the elaimant sought legal advice, With respeet | do not agree, N the
date a client meets a lepal practitioner is 10 be determined as a relevant date it will Tead to
uncertainty. In Cakan (supra) the driver of the vehicle that miet with the accident was also
convicted in the eriminal action prior (o that date. [t was further hetd that faunil of the fawyer
was nol & reason (o deny the leave for extension of limmitation for personal injury uction,

Again with respect, | do not apree with that,

In the said judgment Fhomas v Lord Clanmorris (1990} | Ch.D>. 718 was reterred. |1 was

4 case of delermination of acerual of cause of action in a case where false statements in a
prospeclus under Dircetors Liahility Act, 1890 (UK. The laws disc ussed in that case were

seetton 3 of Civil Procedure Act. J833{11.K} and also Directors Liabtlity Aci (UK ),




A statute of limitation cannot begin to run uniess a party hable to be sued and a parly

capable of suing, (Thomas (supra))

This hax no application to personal injury claim as always there is u parly capable of suing,
uniess there is some disability, and a party Hable to be sued is the party who caused or

contributed to the said injury.

This is 10 be contrasted with a claim based on {alsc statement in a prospectus. where
iimitation started not from the time of the making of the prospectus, but upon the

subscription ol shares based on that false statements in the Prospectus.

The extension ol the thme for limitation is allowed in terms of Section 16& 17 of Limitation
Act 1971 but this is granted only for limited purposes only and neglipence or mistake of a
lawyer 15 not a ground under which extension can be gramted, [ that is the case there will
be: piethora of applications for leave for extension of time and Limitation Act 1971 wiil not

eticetively vperate for personal Injury actions.

The following provisions are 1o be fulfilled in order to extend the time period for personal
njury in term of the Limitation Act and they are as follow,

SPECIAL PROVISIONS APPLICABLE 10 CERTAIN A CTIONS I
RESPECT OF PERSONAL INJURIES

Lxtension of time limir for actions in respect ef personal infuries

16.-11) The provisions of subsection (1} of section 4 shll not aftord any
defence to an action to which this section applies. in s far ax the action
refaies to any canse of (etion i respect of which-

) the cowurt has, whether betore or afier the commencement af the
wclion, gramed leave for the purposes of this section; and

(h} the reguirementy of subsection (3} are fulfillvd

(2) This section applies to any action for damages for negligence. nuisance
or breach of duty (whether the duty exists by virtue of @ contracvt or of
provision made by or under any det or independently of anv contract or any
such provision) where the damages claimed by the plaintiff for the
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Regligence, muisance or bredch af dity consist of or inclide dumapes in
respect of personal injuries to the Plaintiff er any other person.

(3) The requirements of this subsection shall be fulfilled in reiavion o a
cduse af action if it iy proved that the material facts relating to that cause
of active were or incleded Jucts of a decivive character which were af aff
Himwes outyide the knonwledge fuctual or CORnStructive) of the plaintiff unii!
& clare wieh-

(@) either way afier the end of the threevear period refuting w thar
Canse of aotion o was poi earlier than brefve monthy before the end
af thet period: and

thy i either case, way i date nor garfier than tmelve monti hufore
the date en which the action wes branph

(4} For the purpases of suhsecrion (1), reference to the threc-yegr period
refating to g cause of action meany o reference to the period of three ears
JFrom the date on which that cause af action aceryed:

Provided thar-

fas in refation 1o any cause of action in respect of which, by virtue
af seetion F, an action could have been brovghi after the end of the
perivd of three years from the date un swhich thai coumse of action
acerned, any sucht reference to the three-vear period relating to that
canse of action shall be construed ax g reference o the period Hp o
the end of which an action cordd by virtue of that section, have hoen
breamght in respect thereat:

(b} in relution ro a cauve of action in respect of which, by virtue of
section I3 the peviod of lmitation did nor hegin 1o vun untit @ date
wffer the canse of action accryed any SHeh reference 1o the three-
year period relating to that couve of uction shall o consiried as a
reference to the period of three years from the date on which hy
virtue of that section, the period af limitation began to rum.

(37 Nothing in this section shal be construed as excluding or otherwviye
affecting-
(9} @y defence which, in any action o which they section anplivy,
oy he avadluble Py viriue & e provisions af any Act ather than
those coratined n subsection (1) af section £ twhather it iv an Aot
imposing « period of Imitation or not) o by virtwe of anv rule of
fa ar equeity, or




(h) the operation of any Act or of anv rule of faw or equin: which,
apart from this section would enable such an action 1o he browught
after the end of the period uf three years from the dute on which the
case uf aotion acorned,

17.-(1) Any application for the feave af the courd for the purposes of section
{16 shalf be made ex parte, except in o far ax rides of cowrt muy otherwise
provide in relation to applications which are made afier the commencement
of @ velevant gotion,

(2) Where vuch an application is made hefare the commencement of uny
refevant action, the court may wrans leave in respect of any cause of actiomn
to which the upplication relares if b anri) il on evidence adduced by or
on behalf of the plaimtiff' it aopears 1o the court thay, if such un action were
Prought forthwith and ke evidence were adduced in that action, that
evidence wauld in the absence af any evidence to the cantrary, he
yufficiens-

fa) 1o extablish that cawse of actian, apart from any defence under
subsection (1} of section 4 wid

(hite fulfil the requivementy of subsection 13 fnf xection 16 m
refation 1o that cause of action.

(1) Where such an application is made after the commencement of a
relevant activn, the conrt may gra leave in respect of any cuse of aution
to which the application relates if, but only if. on evidence adduced by or
i beftalf af the pluintil, it uppears to the court that, if the fike evidence
were adduced in that action, that evidence wonld in the absence i any
evidence 1o the contrary, be sufficient-

(e} o establish that cause of action. apart from anv defence under
subsection (1) of section 4 and

1h) to fulfil the requirementy of suhyection (34 of section 16 in
redation to that cause of uction,

urrd &t wlso appears fo the court that, until after the commencement of that
action, it was eutside the knowiedge (actual or constrictive) of the
pluintiff thut the watiers constinging that cause of uction had oceurred on
such o dute us, apart from the Jax preceding section, (o ufford a4 defence
under subsection (1) of section 4




I

(€1 In this vection. “relevant action”. in relution to on application for the
feave of the court. means any action in commection with which the feave
sought dy the application is reguired

Mecning of "material facts relating fo o cause of action”

19w sections 16 and 18 Gny reference 1o material facty relating 1o a cause
uf gctivn means a reference to uny one or more of the following. -

fet) the faci that personal injuries reswied from the nepligence,
nuisance vr breach of duty constituting that cause of actice:

(b} the natwe or extent of the personal ipuries resulting fraom that
negligence, Rulsance or breach of dury,

fe) the fact that the persongl infuries so resulting were artribulably
to fhar neglizence, nuisance or breach of @uly, v the extenr 1o which
ariy Of those personal infuries were so attributable.

Meaning of "facts of a decisive character”

20, For the purposes of sections 16 and 18 uny of the marerial facts relating
fo ¢ canse of uction shall be taken. af any parsicutar vime. 1o hene bewn fiects
of « decizive character if they were Jacts which a reasenable person
knowing thuse facty and having obtained approprigie advice wirhin the
meaning of section 22 with respect to them, would huave regirded at that
tivte ax deteremining, in relation to that cuuse af action, that, apurt fram
any defence under subsection (1) af section 4, un gction wonld have o
reasonable prospect of succeeding and of resulting in the award of
damages sufficicnt to justify the bringing of the action.

When facts will be taken ax outside the knonwledge of a person
-1} Subject 1o the provisions of subsection (2), for the purposes of
Sections {0 1o 18 e faut shadl, af any time, be faken fo hiave been outside the
frnaveledse, actyal or COMYPUCHYe, of u person if, bt only if-

feed e did not then bnow thar fuck,

(hy 1 so far as ther fact was capable of being aecertained hy him,
he had taken alf such action, if e as it was reasonable Jewr him o
e taken hefore that tive for the prrpose of uscertaime i and

(¢ inn S0 far us there exisied, and were known ta him, circumstances
from which with appropriate advice within the meaning of vection
22 that fact might fave been avceriained or inferred. he feed taken




all such action, if any. ay it was reasonable for him to have taken
befere that time for the purpose of ebtaining appropriate advice ax
aforesaid with respect to those circimsiguees,

(2} Int the application of subsection {1} 10 u person ul d time when he way
under o disability and was in the cusiody of a parent, uny reference to thar
Berson in paragrapit (a), () or 1c) of that subsection shall be constryed as
a reference to that parent,

Meaning of “appropriate advice”

22 fn sectivns 20 und 2] ‘appraopriate advice™. in relation to any fact or
circumstances, means the advice af competent persony gualified in their
respective spireres. 1o advise on the medical fegal or ather aspecty of that
fact or those clrcumstences, as the cave may be. !

So. what the Plaintiff needs 1o salisfy 11 a personal injury action in order to seck exicnsion
of the time are the requirements contained in Section 16(3} of Limitation AL 197]. The
solicior's negligence does not form part of the said provision. Though the detay is not
excessive there is no general discretion granted to extend the time for lunitation, i is
statutorily Jaid down and court can grant extension only in tertms of the said sttutory
provisions. The Plaintiff had failed to fulfil the stalitory provisions. Inthe Fiji High Court
case Cakaw v Habib (unreporieditdecided on 18" June, 1999} | there is no tndication as to
the how a solicitor’s delav i a liling an action falis within the Stamtory provisions. Though
itearly two decades have passed since the said fudgment | could not find a single case where
this ratic was applied or cited Fiji. So. with respect | am not inclined 10 apply the ratio
of the said decision. So the summons fled by the Plaintift seeking leave in terms of Section
163 and | 701} of Limitation Act 197] i struck off. By virtue of the said striking out the
eulire aclion needs o be struck out. | he Detendant had filed summons far sirike out on 78
December, 2017 and the Plaintiff filed the present surnmons secking leave alter that, At
the hearing both parties consented to deal with only one summons as the determination of
the Tater summons wil] determine the entire action. S0 the action needs 1o be dismissed,

teo. Considering the circumstunces I do not wish 10 award any costs.




FINAL ORDERS

a. The Summens filed on 29122011 s struck off,
i3 By virtue of the refusal 1o grant leave the entire action is dismissed.
C. Mo costs,

Dated at Suva this 18" day of May, 2018

i, Yy
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Juslice\li)er:pt maratanga
High Court, Suv




