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Counsel : Mr. A. Kholi for the Plaintiff
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RLLING

INTRODUCTION
. The Plaimtiff fited motion on 19 May, 2017 seeking stay of execution of the judgment

defivered an F1.11.2017 which was appealed on 23" December, 2016, The Plamuff was
the de Facto wite of late 3a) Ram and the Defendant was martied to the deceased when he
died Late Bal Ram did not live with Defendant at the time of death. and she had not visited
bimn when he fetl ill. The Plaintiff produced a last will where she had been granted
perntission Lo live on the land where she hived with the deceased till her death. She was not
begueathed any property. but she was appointed as exceutor of the said estate. There was
a caveat placed on the estate preventing probate heing issued w the Plainnfi, Al the same
time Defendant had applicd for Letiers of Administration. on the basts that Jdeceased died
intestate, At the conclusion of the triaf judge had dismissed the Plainuft’s claim and had

not considered counter claim.

FACTS
2 The Plaintiffin the statement of claim sought removal of the caveat. and for pronouncement

of validity of the last will of the deceased




8.

The Defendant in her stateiment of defence. at paragraph 14 stated that the purporied will

was not exceuted to the provisions o the Wills Act W)

Substance of the cose

1. The deceased at the time ol the execution nerher knew nor approved the conteats of
the will.

b, The will was not signed by the deceased or by some person in his presence or by his

direction.

Che deccased did not make any signature or acknowledze in the presence of the alleged

twor witniesses present al the samme tme.

d. The alleged witness did not attest or subseribe the will in the presence of the deceased.

The deceased never mended to make any witl or any other testamentary documents,

{. The deecased did not give any instructions tor the preparation of the wiil.

The execution of the will was oblained by undue influence of the plaintd] and or other

L]

L]

=

deting for her whose name are at present not known to the defendam’”

Alternatively, the Delendant had pleaded fraud tor the execution of the will

The Defendant had also in altermnate cause action” in paragraphs 15-19 claimed the will
had net made any prowvisions tor the Detendant in terms of paragraphsisict 3 and 4 of the

Inheritance (Fanmily Provision) Act |2 of 2004

Al hearing the Plaititl had attempted to mark the last will but it was objected and i was
nod harked and from the judgment | cannot see the reason for aliowing 1L The ohjection of
the Delendant was failure to Die testamentary senpt by the Plaimitf, but the Plaintifi’ had
provided the fast will to 1he Defendant for inspection a1 discovery stage and had also filed

an invenlory of the eslate of the deceased.
The Plaintiff had concluded her case without marking the last will, and also not calling any
wilnesacs o prove 1L The judge disoussed the Plaintil s elaim and declared that late Bal

Ram died intestale,

The prounds of appeal in the said anpeal are as follows
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ad

fr.

That Learned 1vial Judge erred in law and 1o fzet in not determiining 1he two
issues apreed by the parties and included in the minutes of the Pre 1'tial
Conference Minutes that 1s

a. Whether the deceased made adequate provisions lor the Delendant?
B, Was the Defendant dependent on the Deceased durinyg his lifetime for income
which was provided and paid on repular basis together with sundry expenses?

That the Fearmned Trial Judge erred in law and in fact in determining the issue of
the vaiidity of the Will of the deceased when it wuas not an agreed issue and was
not incloded sp the Pre Trial Conferenec Minutes.

That the Learned Toal Judge crred in faw and in fact in making certain orders
contrary to the ssues meluded in the Pre Trial Conference Minutes.

That the Leamed Trial Judge erred in law and in fact in not determining the
provisims of the Inheritance (Fanily Provistons) Aet 2004 which was sthe only
issue of determination ol the Courl as was apreed by 1he Parties and included in
the minutes of Pre Trial Conference

That the Learned liial Judge erred m taw and in fact 0 not giving proper
considerations o the Jollowings:-

i {hat the Appeilant/Plaintifl was residing with the deceased since 1996
unti] his death on the 10™ February, 2013;

b. That the Appellant/Plaintitf did ull the bousehold duties [or the deceased:

C. | bat the Appuellant/Plainnl looked afier the deceased. took him w the
hoaspital when he was sick and was beside him when he died.

| hat the Learmed Trial Judpe erred in law and in fact in holding that the last Will
and testament of the deceased was invalid and further the leamed tnial Judge
failed 1o exercise the presumption of due exceution applving the principle Omnia
JrrernsLrie Pife ENNE LR

That the learned Trial Judge crred in faw and 1o fact in not bolding that as there
wis 4 propor attestation clause, the presumption ot due execution aprlies.

The Learned ‘Irial Judge erred in law and in fact in applying the case of Mung
Dea Bidest und Othery v Pubdi Trustee of Fiji. 21 FLR #5 to the instant case on
hand.

The Learned Triad Tudge erred In law and in fact in holding that the Appellunt was
required 10 raise the relevant issuc and prove the Wil was execued by the
deceased and that the Respondent had dispuled the vahdity of the Will in the
Staterment ol Defence and had a Counterclaim.




T0. That Appellant reserves b nighls o fife [urther ground of appeal spon reeeipl of
the records of the [ligh Coun.™

ANALYSIS

i, Neatural Waters of Vi Led v Crystal Clear Mineral Water (Fii) Lrd (20037 FICUA 15
ABUGOT1.20045 (18 March 2005 Unreported) 11jt Count of Appeal laid down the critena

for granting stay and held .

“Principles an o stay appdication

[7F The principles 1o be appiied o an applicurion for stay pending appeal
ave conventently simmarived in the New Zealand rext. MeGechun on
Mrovedure (2003

oo stay dapplication the Cowrt's task iy Ucarefully to weigh all of the
fuctors in the bulance between the right of a successhd livigant to have the
fruity af @ judement und the need (o prexerve the pasition in cose the
appeal I successfill T Duncan v Osborne Brilding Lid (7992) 6 PRNZ 83
(CA) arp 87

The fullowing non-compreliensive list of factors coaventionally taken
inte account by a Court in considering a stay emerge from hmocks
Franchive Spstems (NSH Prv Lid v Bilgola Freerprises Lid (1949 13
PRNA A8, wi p3ft und Area Owne Convortivm Lrd v Treaty of Wedirangd
Fivheriey Camnriscion (1993, 7 PRNZ 28

fa) Wincther if ne stay (s granted the applicants right of appeal will he
rendered rugatory (this is not determinativei. See Philtp Meoreis (520 fnd
v Ligeert & Myvers Tobaceo Un tNZp Lid f1977F 2 NALR 41 iCA)

thi Whether the successfud pariy witl be infurivusiy affected by the s
o) $he bon fidey of the applicants as 1o the prosecution of the apreal

() The effect an third parties.

fed The nervelinv and importance of yuestions imvofved

(fi The public buerest in the praceeding.

tid The averall Bulunce of convenience and the status guo 7 (emphaas

added)




1, The ahove listis not a comprehensive list and the competing consideration of rights of (he
successiul party to eojoy the fruits ot the judgment and effect of 1hat on the appeltant if the
appeal is successtul needs careful evalustion. The above list though not comprehensive is

a puide in that evaluation process.

11, InFip Court of Appeal in Aftersey General of Fiji v Bre 20011 FICA 11 Mise. [3.20110
fdecided i 17 February 2051) held.

‘The legal framework re S1avs pending appeal

231 is uwefnd betore explaining the matier further to set vut a summeary of
the taw of when o stay of execinion pending appeal will or will not be
granted | rake 3t from Folume [ of Hong Kong Civil Procedure 20087 (The
Hong Kong Whine Bock) at poge D10 the note heing 594370 (rder 39
dealing with appeals o the Court of Appeal, is derived from the Englivh
Rudes of Supreme Court (RS which were in pace from 1873 to 1Y when
English Civil Procedure was reformed o5 a resnit of e major report by Lord
Woolt: fn Eagland the Civil Procedure Rules 1999 superceded BRSO For
o frrisdiction sueht ay Fii char follows the substargive rutes, the formar and
famidiar maembhering of the former 8 5.C in Engfand this chunge is confiising
vnd wnfortuncte. Hovever the annially published Hong Kong White Book
v et wpekate witlt the RS O Rufes wmd cormmentury thereon in pari materia
with the English Wiite Book which eaded in 1999 Whar ix more it s
ppdated with all relevam cases and amendments ther enve oconrved
benveen [999 and the vear in which it s published Order 39 in Frgfand
thefore 1999) wud in Hong Kong s the equivalent of in Fiji, the (ourt of
Appead Aot amd Rudes. It follows tha the commeniary with cases vited s
wseful  to ol those bmolved with o civil appeals in FiL

24 The heading of note 391370 ix "When will a stay of execution be
granted " [ set ant ond) the parts af this note that are refevam (o the present
discussion:

“An uppeal dovs nof operate as o sty on the order appealed apainst cxeept
fo the extens thal the court befowe, ov the Court of Appeal tor o single Judee
of the Cowrt of Appeal otherwise divecty (0039, e 1304 lva): see wive World
Trade Centre Group Litd & Another v. Resourceful River Ltd & Arnother
FIWR3) IR LY 847, and Re Schindler Lins (f1K ) Ltd v Dickyon
Comsivuction Co. Lid 19937 HK LK 450 4 follows that yervice of notive
of apredi and serting dowet the appeal does nor, by itself, have any effect on
the Fight of the successtid parte to act on the decision in his favour and to
caforce the order of the couct helow. [ un appelfans wisfes 1o have u stay
af execurion, he must moke an express application for one (yee further
pora 3D (helow; The most important consideration In respect of
whether a stey of execntion showld be granjed s whether there are sirong
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grounds of the proposed appeal: World Trade Cemtre Group Lid &
Another v, Resourceful River Ltd & Angther: (iv App No J0of 1993, Muay
121993 Thar hwdle s higher then thar of chances of Sucoess for
considering whether leave 1o uppeal should he granted. See ofso Asha
Harskishin Premsingh v. Harskishin_ Isarsingh Premsingh Kichinini
MP No 336 of 2006 November 12 20060, wnreporied. Neither the court
Betow nor the Court of Appeal will graet o sty wndess satisfred thae there
are gowd reasons for doing so Unfess o stay can Be justified by good
reusons, oue will net be ordered (Star Play Development Fid v Besy
Fushion Manugement Co Ltd. uareported HOA Noo 4726 of 2004, Moy 28,
202, and see Wenden Enginecring Service Co, Ltd v. Lee Shing Yue
Construction Ca. Ltd, wnreported 1CCT No Whoof 1909 Jddy 17 2002,
20021 (LR EC 1030 The court does nor "male o practice of depriving o
successful litlgam of the fruits of his igation, and locking up funds to
which prima fucie he is entiled”. pending on appedl (The Annot Lvle
(IER6H M PRl ar 116, CA, Monk v, Bartram {1591 ] ] (2 B.346;

... Where the appeal iy againse an aword of damages, the long established
practive ix ther a sy with novmatly be gramred anly where the appeliant
satisfien the conrt, that if the damages are paid, then there wilt he no
recsonuble prospect of his recovering them in the event of the appeal
succeeding (Athigs v. Grear Western Ry Ca (1886) 2 LR 00,
follerwing Barker v. Lavery (18833 14Q.B.1) 760 (A this rufe wpplies
conathy to Admiralty cases see! The Anpet Lvle abave of J16) 7

Sa the burden s with the Plaintift 1o establish strong grounds for appeal. The Plaintiff
stught removal of caveat and declaralion regarding the validity of the last will,
{ Infortunatelv. thoueh last will was produced at discovery stage. it was ool marked at the
hearing and perusal of the judgment does not indicate the reason for not ablowing that to

he muarked.

No issue was raised at the pre-trial conference regarding the validing of the witl, ar proof

of will.

The judpment at paragraph 7-8 stated as follows

She produced a copy of the will of the deceased At thar stage. M bhen
conarsel frr the defendant yuhriitred that ne dffidenis of Fesfenitealarn seripy
Mo been filed by the Plaintiff, as reguired wnder € 76,0 3. In contrast. the
defendunt bad fled a testamentary soript on 2% February, 2006, The

1
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ripusie of Mr. Sudig connsel for the plabiff wax that no ohjectinn wey
raived to the will at the 17

Atthe Pre Trial Conlerence in terms of Order 34 rule 2 no issue was raised as to the validity
of the will and only two issues that raized were issucs that would arise once the will is
admuted and they arc:

“Whether the sald deceased make adequate provisions for the defendan?
Was the defendant dependent upan the deceased during his Jifetime for income
which was provided and paid on regular basts together with sundry expenses’?”

The above two issnes will arise only if the will is proved or admitted by the parties. The
parties hiad not recorded admission as the validity of the will. Order 34 tule 2(4) of the High
Court Rutes of 198X states as foilows

At the conclusion of any siwwh confervace the Solicitors attending it shall

dreny wp and Sigh o migule coniaining o yuccinct statement of;

feij The matters, if any, wpon which they are agreed | andd

th) The fsxues whether or fuct, luw or procedure remaining for
defermination by the Courr’

The appeal ground 1.2 und § deals with the interpretation of the said High Court rules and
whether failure to raise an issue would amount to the admission. in the contest of the two
issues that were raised. The two issues stated In terms of Order 34 rule 2(4) will arise onky
when the court accepts the will as the true and proper intension of the deceased. but that
faet was not admitted, wo. So. there was an apparent deteet in the sald minutes ol the pre
trial conference and it had not complied with the Order 34 rule 2(4} by ralsing issues of

remmning facts and law.

The objection rascd regarding fatlure 1o file testament seript and not allowing last will
be marked is also an issue central 1o the judgment and these are in my mind strong grounds
for appeal. Section 26 B of the Wills Act, 1971 also atlows admission of cxtrinsic evidence
for the proof of the inwnsion of the testaior, In the light of the said provision the
mierpretation of Order 76 rude 5 of High Court Rules regarding fatlure e file 4 estamentary

seripl atso raises a strong ground for arpmnent. Though not speeifically stated, the reason



for objection lor prodaction af the will at the hearing was the Order 76 rule 5 o High Court

Kules of 1988 1t is akso a novel issuc that had oot been constdered carlicr.

9. The other prounds for stay arc dealt below

d,

i

By prant of o stay suceessial party will not be injuriously affected. Both parties had
separate houses and deceased had hived with them al different thmes. A stay wall
allow partics i maintain status que. The Plaintift, had hved in the house where she
lived tor more than a decade with deceased as her de facto partner. and decordmg
i her she had built the bouse on a land belonging to the deceased. I stay 15 not
granted she will be cvicted from that.

The Defendant lives on a house situated on a freehold land of deceased. By granting
stav the slatus quo 1s maintained and (wo partics can comtinue to live in their
respective houses

W the slay s not granted the Blaimit! will be evieted from the house which she
claimed was buill from her moncy. 10 she 15 evicted it would be hard 1o reinsiate
again il Lhe appeal 15 successiul. So iF the stay 15 nod granted the Plamtitt™s appeal
watkd be made aupatory considersng the fucts of the case.

There is ne signilicant etfect on third partics, though there will be saome delay asto
the distribution of the estate bevween the children of the deceased There are no
evidence ol any cstate betng wasted due to stay. The faiture to produce last wall and
Failure o prove it on the presumption that it was adnutted bad resulied dismissal of
ihe actiom,

There 15 novel issues for determination i this appeal. The fatture 10 ralse an 1ssue
regarding prool of will and raising two 1ssues that needs determination only upon
att admission of the will, The objection to the production of the will based an Order
76 rule 5 ol the ligh Count Rules of 1988 in the hight of Section 268 of Wills Act
1971 had not been Jdetenmined carhier decision. The non compliacee of Order 34
rule 2(31 and failure to raise all the issues that were not adgmitted 15 also a novel

issne.



CONCLUSION

20, Considering the judpment and the evidence and the matters raised in appeal indicate novel
issues and strong appeal prounds. [ stav (s not granted the Plaintiffs appeal will be
rendered nugatory. considering undisputed evidenve that she had lived with deceased in
the said house tor more than a decade as de facto pariners. The execution of the judgmen:

is stayed 1ill the final determination of appeal by the Court of Appeal. No costs.
FINAL ORDERS
a. The execution of the judgment delivered on 11.11.2017 is stayed til] the final determination

ol the appeal by Court of Appeal,

b. No costs.

Dated at Souvu this 6 day of April, 201

}jsmuy A
Juxtice Mree maratunga

High Court, Suva




