IN THE HIGH COURT OF FLil
AT SUVA
CIVIL JURISDICTION

Civil Case No.: HBE 17 of 2017

BETWEEN PACIFIC CIVIL & ENGINEERING DESIGNS LIMITED a limited
liahility company having its registered office at Lot 10 Panaromic Road,
Watlekutu (“the Creditor™.

APPLICANT

AND : NADI LAND DEVELOPMENT EIMITED a limited lixhility company
having its registered offtce at Lot 1, Queens Road. Martintar, Nadi or PO
Box 11199, Nadi Airport {“the Compuany ™).

RESPONDENT
Counscl : Ms. Veitokiyaki S. for the Applicant
Ms. Lal R. for the Responsdent
Date of Hesring ; 20 March, 2018
Datc of Judgraent 29™ Muirch, 201%
JUDGMENT
INTRODUCTEON
% I'he applicant had {iled summons on 97 February. 2018 seeking extension of time to appeal

against the decision o’ Master prosounced on 11" Octaber, 26017, This #s an action for
winding up of the applicant and a1 the hearing by consent the applicant was ordered to pay
m to court 2 sum ot § 135.096.7]1 on or before 18.10.2017. By consent the Master had
imposed an unless order to winding up of the applicant. No payments were muade and unless

order was activated on 27.11.201 7.

FACTS

L The Respondent-Petitioner (the Petilioner) issued a statutory demand {or a sum of

$219.868.93 in terms of Section 515 of the Companies Act 2016, These were allogedly

sums due to them for the works it had dene {or the Applicant-Company (the Company).



laa

The Company filed an affidavil in opposition and in terms of paragraph 12 it stated as

[ollovws

12, that our compony had written to the Creditor's solicitors "Lal Patel
and HBale Fawyers” duted an 23 November 2006, stating thot an invoice
veconciliution had been provided by the Creditor which amounted (o u
total sum of #0008 135,096, 71Cne Hundred and Thirty Five hausand
ard Ninety Siv Dollars and Seventy Once Cents) which is ohviously not o
reflection of the amount stipiduted in their demend .

4. In the affidavir in reply of the Petitioner filed on 297 September, 2017 annexed "AS2 the
‘invoice reconciliation’ which indicate debt as 135.096.71. This letter wus dated 23"
Novemmber, 2016 and it was communicated lo the soticitors of the Pelinoner by the
Managing Director of the Company.

ANALYSIS

5 From the letter of Managing Director of the Company on 23 November, 2016 there was
an admitted debt for an amount of $135.046.71.

fr. This amount was also reflected in the paragraph 12 of the atfidavit in opposition to the
winding up, fited on 26" Junc, 2017 by the Company.

7. Al the heaning betore Master [ollowing orders were made

1 By consent Respondent compony fo pay o CR's fnterest hearing
cecoent o Sum of $135,006. 7 within 7 davs on or hefore 18 102017
e 4 pm.

]

Ry cunsert court imposes “unless order’ and will be activared upon

non-complionce by the respondertt Company as follows

f Fhis fatlire to pay fnto CR 'Y inderest bearfng aoeonl sum
of 813500671 on vr betore I8 102047 at £ pn. The court
will proceed to winding up the responrdent compan
forthreith by consent wnd or vs ugreed ypon,

i, {f the sum of S133.096.71 is puid then court will make
Surther directives on any issuwes thereafier




8. There was no pavment ol said sum or any amount 1o the court and the unless orders, was

activaled on 27% November, 2057 and it was sealed on 1% December, 2017

9. The Master had made the unless vrders with the consent of the parties on 11.10.2017.

15 Even without any consent Master has jurisdiction to make an order to pay o the coun the

admitted sum ol the debt in a stawwtory demand.
i Master with consent of the parties had made unless order directing the Company to pay to
the court the sum admitted 1o the affidavit in opposition and also comrespondence by their

Managing Mhrector for a swm of $133.096.71.

12, The Master was within his powers to make necessary orders for the case management and

unless orders are very effective tool at their disposal, (§ properly utilized.

|3, Inarecent LUK Supreme Coud decision of Revemune and Customs Commiissinners v BPP

Holdings Ltd and others [2017] 4 AL ER 756 (Per Neuberger P) cited the tollowing quote

with authority to emphasis the importance of case management .

Ul i appropriate fo state the words of Lawrence Colfing L/ in Fatal v
Watbrook Trustee (Jersey) Lid [2008] EWCA Civ 427 [2008] AN ER ()
9 ¢Mav) fut f33 ]

1An appellate court showld nor interfere with case manapement
decisions by a judge who has applied the correct principles and who has
faken into account mutlers which should be taken inro aceownt and Tofi onl
of acconnt mutfery which are irrelevant, unless the court is satisfied that
the decision iy so plainly wrong thal it must be regarded ay outswde the
generous ambit of the discrevion entrusted o the fudee ' femphayis added)

14. I cannot see that Master had not applied the correet principles in ordering unless order,
where the Company needed 1o pay the undispiited amount thal amount necds to he paid

(see Re Tweeds Garages Limited | 196211 Ch 4073),




The order of 11" October, 2017 was made with the consent of the parties and this is another
reason not 0 inteefere with orders apart trom cxeeptional circumstances. Bath parties were
represented by counsel of their choice at that day, and change of solicitors alter thal dogs
not change that situation. The Company's decision to change solicitors for their
convenience. This cannot chanee admitted facts in the atfidavits filed by their previous

sodicitors and alse admissions made by the Managing Director of the Company.

The faw relating extension ol time is settied and the paramount constderation is the merits
of the appeal. | cannot see any merirs an this appeal for above reasons and 11 1s doomed 10

Fail, 1t extension of time granted.

In the circumstances it is futile to consider ather lactors such as length of delay and reasons
for defay and prejudice to the Petiitoner, ete. But for completeness [ hriefly consider them,
The length of defuy is approximately four months, The Company tried 1o justify it by
referring to earlier upplications and the previous conduct of the Company. The present
salicitors of the Company had fled an application tor appeal carlier but 11 was deemed
abandoned under lligh Court Rules of 1988 This is another reason Lo dismiss this
application {or extension of time in limine. Once an appeal 13 deemed abandoped there 1s

a finality to said determination.

There is a prejudice to the Pelitiomer i extension of time is granted. as 1L was a consent
order. [f the Company did not consented the hearing would have completed on that day
hefore the Masler. A party wha agres 1o pay in court should not be allowed to disregard
and appual against order made by consent, 1o detay the payment, unless there are

exeoptional circumstances. [ cannol see such prounds here,

he application [or extension of time is struck off. 1 will not order any cost




FINAL ORDERS

a. The summons tiled on 0 February, 2018 seeking extension of time to Hic appeal is struck
off.
h MNo costs,

Dated at Suva this 29% day of March, 2018




