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INTRODUCTION

ks

The Applicant seeks certiorari to guash decision of the Respondent made on 12.09.2017
whereby it had refused to renew the registration for Applicant’s vehicles, and an order of
Mandamus to compel the Applicant 1o renew registration of alt Applicant’s vehicles. The
Applicant also sought two declarations. that refusal to renew registration ui'all Applicant’s
vehicles s unlawiul and unrcasonable and lacks jurisdiction. 1 should be noted at the outset
there were further Amendment to the Land Transport Act{LTA}and also to the Repulation
that came in to operation an 26" September, 2017 which spectfically dealt with dispuled
Traffic Infringement Notices (TINs) for exeess camriage of loads. [ those amendments thar
came inte foree on 26™ September, 2017 is applicable to the Applicant’s TINS no certiorari
or mandamus can be issued. Both Amendments 1o the LTA that were introduced in 2017
were retrospective und there were 1woe Regulations that came in 1o operation
simultancously with the two Amendments. The said Regulations that were introduced in
2017 facilitaled the retrospective amendments (o LTA and Repulations and Amendments

11 2017 came in to foree simultaneous]y.



FACUTS AND LAW

1

a

The Planttff Gled this action seeking following reliels

. An order of cenliorari to quash the decision of the Land Transport Authority of §2
September 2007 whereby the Land Transport Authordy refused 1o renew the
registration For All Earthworks Limited vehicles.

2 An order of mandamus to compel] Land Transport Authority to rencw repistration
tor All Earthworks Timited vehicles.

33 An interim order directing Land Transport Authority to renew repisiration for all
Eanhworks Limited vehicles pending the hearing and determination of this
apphication by this court,

3. A dectaration that the Land Transport Authority exceeded and or did not properly
exercise its jurisdiction and or acted ultra vires and or made errors of law and or
acted unreasonably and or imationatly i refusing to renew regisiraiions for all
Farthworks Limited vehicles.

& A declaration that the Land Transport Authority should have applied the provisions
of the Land Transport (Amendment) Act 2017 thal came into farce on 7% April,
207

é. Further Declarations or other relief as this.. ... '

The prounds on which Judicial Review soughi are staled as {ollows

g 15 Fhe Land Transpert Authority 1s refusing to renew registrations of All Earthworks
i.imited vehicles made an error in law in not properly construing and applying the
provisions of the Land Transpont (Amendment) Act 2017 which came into force on
TN April, 2017 and its respective Regulations.

h. The [Land Transport Autherity excecded or did not proper]y exercise its junsdiction
under the Land Transport {Amendment)Act which came into force on 70 April,
2017 in refusing to renew All earthworks Limited s vehicle registration,

c. The Land 'Transport Authority acted unreasopnably and for irrationally and Jor
arbitrarily and or unlawlully i refusing to renew registration of All Carthworks
Limued s vehieles”

The Applicant had rcticd on the affidavit tiied on 27% October, 2017 for seeking leave, for

the substantive relief,




f.

After the service of the application for secking leave for judicial review upon the
appearance of the counsel for the Respondent on 3.11.2017 leave 1o upply for Judicial
Review was granted in terrns of Order 53 rule 3(3)(b). The urgency of the application and
the matenials submitted to court at that time was considered in pranting the leave, But it
was revealed at the time of the hearing thal there were subsequent amendments 10 both
I.TA and Regulations made under. LT A that came in to operation on 26% Seplember. 2017

which specifically dealt with TINs relating to excess loads.

The Applicant s an entity that engage in a business of transportation of heavy loads,
namely road haulagye. It was the accused in number of TINs and they were contested by the
Applicants before the Magistrate’s Court. The actions refaling to atleged carrving of excess
loads were pending in Magistrate’s Courts when Land Transport {Amendment) Aci
20 Tihercinalter referred to as LTA Amendment 2017 (1)) {Act No 1t of 2017) was

enacled.

This LTA Amendmem 2017 (1}, came in to force through a Government of Fiji Gazetle on
7" April. 2017, with retrospective effect as all the pending litigations reparding TINs
decmied withdrawn and deemed issued TINs an 7% April. 2017 under amended law. So.
irrespective ol TINs were involving excess loads or not they were all deemed withdrawn

and deemed issued with TTNs, under the sald amendment.

Section 93 of Land Transport Act (LTA)Y was deleted and it was substituted by a new
provision introduced by L'TA Amendment 2017(1). It dealt with transitional provisions

atter implementation of LTA Amendiment 2007011 1o the Principal Act.

1 reads as follows

V3I—l) Al Traffic  Infringement  Notices  isswed  prior 0 the
commencement of the Land Transport (Amendment) Aot 2007 are deemed
te frave been issued at the date of the commencement of the Land Trausport
tAmendment) Aot 2047 in aceordance with section 92

(2} A proceedings institued in relation to Traffic Intringement Notices in




aiy conrt prior fo the commencement of the Land Transport (Amendment)
Acr 20 7 are deemed 1o be withdrawn,

(3} Any person fo wham a Traffic Infringemens Notice is deemed to have
heen fssued under this section sholl be subjeci to the process sef out i#
geetion2 " ' fwith my additional ilustration of on subseguent amendment
Intraduced by Aot No 46 of 2007 where g substitution was made

10. Accordingly. all the actions instituted against the Applicant. for TINs issued for violation
ol carmiage of excess goods, prior o the date of LTA Amendment 201 7(1) came in to force.
(l.e 7 April,2017) were deemed withdrawn, The Section 93 {1} of LTA appled
reirospectively and alt TINs wsued 1o the Applicant deemed in have been issued under

the amended provision (i.c Section 923

LT, Section 92 introduced by LTA Amendment 2017 was further amended bv Act No 46 of
2017 cited as Land Transport{ AmendmentWNod) Act 2007 and it had come into gperation

by the Government Gazette on 267 September, 2017 from the same date.

12, Section 92 of LTA that came in to operation on 26% September. 2017 reads as follows

‘Proceedings for Traffic infringement Notices
92. The Minister may make regulations setting out all proceedings for
Traffic Infringement Notices, including—
fa) the manner. form and time frames for which {ratlic
Infrinpenient Notices inuxt e fssued
() the actions u peryon may undertake upon receipt aof u Traffic
Infringement Notice, und
{c} the penaltivs that a person to whom u Traffic Infringement
Noiice hus been issned may be liable to." (emphasis added)

13 Land Transport { Amendment i No3) Act 200 7. amended Section 93(3) of LT A, by deleting

words 'in section 927 by substitution “'by regulations as provided for under section 92

* Further amended by substitution of “by regulations as provided for upder section 92° by deleting words it Section
92" by further Amendmert through Act No 36 uf 2017 that came in o foree on 269 September, 2017
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18.
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In accordance with LTA the Minister had made Land ‘I'mansport {Traffic Infringement
Notice} {(Amendmentt Regulations 2017 on 26" September, 2017 which came inio

operation on the sume day.

In terms of the said Repulations, that came 11 to operation on 26" September, 2017, a TIN
ssued for excess carniage of foads needs 10 be paid within 90 days and if not the registration
ol the vehicte must be suspended and there is provision even o suspend other vehicles that

are betng used for carrying Joads by that person or the principal of 1he said person.

The Applicant had indicated their desire to dispute the TINs in Courts, shortly after new
amendment camie in 1o force on 7" April, 2017, but without a success. This was due to lack
of procedure for the accused 1o initiate proceeding in Magistrate’s Court. Finally, the
Applicant was able (o Initlate proceeding to dispute the TINs. This was after several

attemnpts and communications with the court administration persoanel.

When the Applicant made a requesi for renewal of registration for its vehicles for
follewing vear (2018) they were refused and the basis of the refusal is the non-payment of
lixed fines in TINs, despite the fuct that they are being disputed in courts in terms of the

law,

The Applicant’s arguments as stated in the paragraphs 2, and 3 respectively in written

submissions are

a. Whether Applicant had elected to dispute TINs within 90 days pursuant to Section
92(3) {c) of LTA and Regulation 6{c) of the Land Transpon (Traftie Infringement
Naticed Repuiations 2017,

b. Whether Land Transport (‘I raffic Infringement Notice) { Amendment) Regulation 2017
wholly replaced 1and Transport (Tratfic Infringement Notice) Regulation 2017 and
had retrospective application.

Respendent objects to this Judicial Review and state that the Applicant had not exhausted
atl the remedics avatlable under LTA. They also rely on the Regulations that came into
operation on 26" September, 2017,




ANALYSIS
2. The Respondent stated that the Appticant had not exhausted all its remedies before
application lor the fudicial Review, hence this Judicial Review should be struck off withowt

considering any merits.

21 ; In R fon the application of Walapw) v Revenus and Customs Commissioners |2016] 4
AllL ER 935 at 988 (QUEEN'S BENCH DIVISION (ADMINISTRATIVE COURT, Per

Green Jj i was held,

‘There is therefore undoubtedly a 'decision' in the adminisirative fuv xense
which in principle is capable of being subjected to judicial review. st as it
has been in the presest cose. Judicial review ix, i1 15 now rrite (o nbserve.
context spectfic and it will alsa tuke account of the existence of other
remedics. This might mean that judiciel review will be refused uniil a person
has exhousted other remedies, such ax an appeal procedure; or if might
limit the scope and intensity of review waking into account the exislence of
other remedics

22, 'the Respondent redicd on Section 1208) of LTA where it states:

(80 I« person gy uggrieved by o decision made by a person o whom a
power fias deen detegated wnder subsectiont ), the aggrieved persun may,
by notice in writing addressed (o the Awthority, requive the Autharity to
reconsider the decision of it delegate and the Authority may either confirm
or reverse the decision of its delegate”

+d

23 Though a dectsion was taken on 12.9.2017 by a person acting for CEO of Respondeni
relusing to register the vehicles of the Applicant there was no request o reconsider (an

Appeal] in terms of Seclion] 2(8) of .TA.

24 The said decision of 12.9.201 7 not to regiswer Applicant’s vehicles, was taken in pursuant
1o Section $CEbY. and or (d) of LTA and such authority is a delepated authurity of the
Respondent. So u person apgricved by such a decision must, fitst reson 1o the mtemal
mechamisms betore seeking redress from court. The Applicant had not done so and this
upplication needs to be struck off for failure to explore available remedies befure seeking

Judicial Review,
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Though the Judicial Review can he refused on the above basis, | venture 1o consider merits

of the application.

The Respondent ajse argues that Applicam could seek relief from the T and Transpor
Iribunal in terms of Section 40 6f LTA. | do not agree with that. Land Transport I'ibunal
is entrusted with determinations relating to decisions of Respondent staied in Section
H(23(a) and (b) and the decision taken on 12.9,2017 by Acting CEO of Respondent, was
net such a decision that can be dealt by .and Transpert Tribunal, it s & creature of statute

and the scope of i s narrow  and it cannat be expand 1o all the decisions of Respondent.

Even it [ um wrong on the above, preliminary issiees | consider the arguments stated in the
writicn submission of the Plaintift At the outset it should be noted that the matn argument
stated in the paragraph 2 (as stated in (&) in paragraph 18 above} of the writien submissinn

ul the Applicant is not an issue that determine this fudicial Review fur tfallowing reasons.

a. There is no Sectiem 23He) of LYA in operation at time of filing of Judicial Review
application. as this provision which was introduced through L I'A (Amendiment Y2017
which came in w operation on 7% April 2017 was repealed by Land Transport
tAmendment){No3y Act 2017, which camie in to operation op J69P Scprember, 2017,

b, TiNs issued for excess carrizge of loads, muyst be paid within 94 dayy whether they
eleci to dispute or not and if not further legal consequences will occur with mandalery
suspenston of registration not unly for the said vehicle but ajse for anv other vehicle
utilized for varrving loads.

¢ Special provisions are being made for |INs elating 10 exvess fnads, through
Reguiztions and this needs Apply  to such actions of TINS so efecting to dispute
within 91 days will not pranl any reliel o the Applican, as it is mandatory to pay the
fixed fine in TIN whether one elects 10 dispute the TIN or not.

If the amendments that came in o furce on 26™ September, 2017 iy appheable (o 1he
Applicam no rencwal of Registration of vehicles of the Applicant that were used fur
camying excess load can be allowed under the law zs it was mandatory for the Responder

10 suspend registration of such vehicles,
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Prior o the enachment of two Amendments to 1LTA in 201 7(1), the TINs issued if not paid
within a stipulated time needs to be instituted by way of an action in court and the accused

necds (0 appear in courd on specified date.

The enactment of LTA { Amendment} 2017 { 1which was assented by the President on 28
March. 2017 this amendment came in to operation on 7 April. 2017 by a Government of

Fip Gazetle published on the said date.

It should also be noted thai the said LTA (Amendment) 2017(1) had made significant
changes to the litgation of TINs and all the pending litigations at (the time of enactiment of
said law. were deemed withdrawn and they were deemed 10 have been issued TINs under

new provision of [aw on the date of commencement of the LTA (Amendment) 2017(1).

With this “deeming’ provision the court is lefi with no altemate interpretation but 1o
consider all pending TIN litigation as TINs issucd on 7% April. 2017 irrespective of the
ume of the alleged infringement occurred. So there is no distinction as m the procedure
and consequences of the procedure between such an inffAngement that uecurred on 79 Aprii
and therealter and the TINs that deemed issued on 7 Apnl, 2007 1n terms of the law, for

alleged intringements thar happened prior to that date and were pending belore courts.

The TIN deemed issued on 7 April, 2017, is a legal fiction, but once it is created there

cannol be any distinction as to treating such deemed TIN differently from others.

Sinee all existed {itigations regarding TINs have been withdrawn and simultancousky
deemed TINSs issued under process set upan Section 92 of LTA. The application of law is
retrospective 1o all TTNs that were pending in courts 7% April. 2017, So not only Section
92 and 93 of LTA are retrospective bwt process and the Repulation made under such
provision for implementation of such provision are retrospective by law, ay it deemed 10
have been issued under thas scetion (e Section 933 and Regulaion made in terms of the

authority gramed to the Mintster in Section 92
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40.

The mode of instituting litipation has shifted from the complaining authority to the accused.
The time period given [or payment of the fine. had increased to 90 days and if elected Lo

dispute the TIN, that person needs o institute an action in the Magistrate’s court.

Invariably the above change to the mode of institution of the actions needed further
procedural chunges as well. The Minister is empowered with making necessary

Regulations.

Some of these changes were introduced by Regulations. The Regulations in terms of
Scetion 113 (6)h) of L TA were made, to cater to the changes. and they are called Land

Transport (Traffic Infringement Notice) Regulations 2017,

The LTA {(Amendmenty 2017 is retrospective. as all the pending litipations for TINs
deemed withdrawn by operation of law, They are not struck oV, or the accused beng
discharged or acquitted, but all offences relating to pending litigation deemed TINSs
15sned in terms of LT A {Amendment) 2001 7( 1), or maore specifically in terms of Section 62
of LTAL [t need not state at this moment such deemed TINs are subjected 10 further
amendments to LTA and Regulations as there cannot be distinctions between these deemed

I'tNs and also for TINs issued on infringements happened on 7" April, 2017 and thereafter,

So, msiead of applying the existed procedure, 10 all pending litigation. they ali came under
new uniferm procedure introduced in 2017, by operation of law. Since al] TINs issued prior
w7 April. 2017 are deemed TiNs issued on 7 April there 15 no difference 1w all

litigations of TINs irrespective of the date of alleged infringement,

It shouald be nuted both I.TA (Amendment) 2017 which came into operation on 7 of
Aprl 2007 and the abovementioned. Land Transport (Traffic [nfrinpement Niatice)
Regulations 2017 (Legal Notice 23} which came in 1o operation on the even date were
further amended by Land Transport {Amendment{No 3) Act 2017 (Act No 46 of 2017
and also Land Transport (Traffic Infringement Notice} Amendment) Begulation 2017

{Lepal Notice 86). The Act No 46 of 2017 and Reguations made under that (ie Legal




41,

42.

43

a4,

Notice 86) came in to operation on 26" September, 2017 from the Government of Fiji

CGazette.

All these amendments 1w the T TA are retrospective as they also equally apply 1o the
pending actions before the cowt which were allepedly committed prior to 7% April, 2017,
There are two amendments to the LTA introduced in 2017 and both these Amendments are
accompanied by two Regulations. The amendments to LTA are retrospective as some
uniformity was made as to the litigation ot TINs issued prior to 7® April. 2017 and TINs
1ssued after this date. 1 was done by way of *deesming” provisiung which gives force o all
prior litigation as deemed TINs issued on 7" April, 2017 irrespective of date of

niringement.

Said Regulations which came in to operation on 26 September, 2017 amended Reenlation
7 of Land Transport (Traffic Infringemant Notice) Repulations 2017 and i1 had introduced

new sub-regulations atter Regulation 771y as 7014 LM IBLYICLT 1 Diand 1R

Counse] for the Respondent argued that this new sub-regulations had repealed the earlier
Regulation 7{1) and had replaced with new 7{1A) wo 7(tE) This is not the correct
construction of the amendment introduced by [Legal Nottee 86] Tand Transport { Tratfic
Intringement Notice) {Amendment} Regulations 2017, | is an amendment 10 Regulation
Ji 1y through an wsertion whick does not repeal the existing provision bui a further addition

through msertion iolroduced in the said Amendment.

I do not wish w state more on the construction of Repulation 7 of the | and Transpon
{ Tratlic Infringement Notiee) Regulations 2017( Legal Notice 23} after [Lezgal Notice §6 |
Land Transport { Traftic Infringement Notice) {Amendment) Regulations 2017 came in to
foree. It was an insertion and # had not repealed the carfier regulation 7(1) that came in to

force on 7% April, 20117, as contended by the counsel for the Respondent.

10
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Aparl from Sub-reeulations 7(1A) to 7{11E} two hew sub-reputations 7060 and 7071 were
alse added through insertions w the Repulation 7 of the Land Transport {Traffic

Infringement Notiee} Regulations 2(H 7(Legal Natice 231,

Sub-Regulations 7(1ALT(IR), 71C), 7(1D) H1E), which came in to operation en 26"
September.2017 through the Land Transport (Traffic Infnngement Notice) Regulations
20170 Tegal Notice 86) state as follows

4 Norwithoianding amything comtained in these Regulations, « person
who elects ro dispute or challenve o Traffic Infringement Notice in any
court s, affer B0 duvy from the date the Traffic Infringement Notice is
isswed. inmeligible jor the vemewal of the persen’s licence or whicle
regixiration until-

fer) Fhe person pavs the fieed penalty aned fate paviment fee
applicable: ar
thy fhere is a final derermination by the court (incfuding the

diterminativn of any appedal in any appeliate court) of the
dixpute or chalfenge against the Traffic lnfringement Notice,

(IR If o person to whom, o Traffic Infringement Notice has been issued
payvs the fixed penalty and late paymenr fee, if upplicabie, and also elects
fo dispute or challenge the Traffic Infringement Notice in amy cowrt, the
persan must notife the duthority on or before the poiat of payment of the
Jixed penafty and late payment fee, if applicable, of the person’s fmtention
tor disprate or challenge the Traffic Infringement Notice,

FEC°) I a persan 1o whom g Traffic Infringement Notice hay been 1ssued
pus the fived penalty: and late payment fee, i applicable. and alse electy
to dispute or chalfenge the Traoffic Infrinpement Notice and the court
subseguenty moakes o fital deferminution in the persan’'s favonr fincliding
the determination of ey appeal in uny appeliore courty, the Autharin. must
refund the fixed penalty and fate pavment fee, if applicable, to that person.

(13} Nomwithstanding anyvthing conrained in these Regulations where
a Traffic Infringement Netice has been issued fir un effence relating (o
the carrving of excess load, the persan to whom the Traffic Infeingement
Notive has been ixsued ar in the case of an agend, the principal, must pay
the fived penalty for the offence within 90 dayvs from the Jore the Traffic
Infringement Notice fs issued

(1E) If the person or the principgl, if applicable does not pay the fixed

penafty in accordance with sub regulation (1D), the Aduthurine must
suspenif the registration of the person’s or principal’s vehicle and any

i1



47.

44,

44,

1A

other velicle the person or principal utitizes for the purpose of carrving

fogds {vmphasis added)
At the outset it shoukd be noted that ahovementioned Sub-Regulations do not make any
distinction {o pending litigation where TINs are deemed issued under Section 92 of LTA.
The person who is issued with TIN regarding excess loads are ireated differently from other

infringements.

It1s mandatory lor such person to pay fixed penalty within %0 day period and if not vehicle
registration must be suspended, by the Respondent and this suspension will extend even @

such person’s other vehicles that carry loads.

Though 90 day pertod i stipulated, in Sub-Regulation 7(1D) for payment. this time period
had already lapsed. for all parties who were deemed issued with TINs under Section 93(3)
of LTA. When Regulation 7(1D) came in to force on 26" September., 2017 since all TINs
ol pending lingation were deemed TINs issued on 7% April, 2017, 90 day time period had

lapeed for thern,

There are tour types of TINs that allege excess loads, when one considers time of the
1s5ue af 11Ns when the Sub-Regulations came in o force on 26 September, 2017 and they
are;

a.  TINs that were issued prior to 7 April, 2017 and subject to litigation. were withdrawn
but by law deemed issued TINs on 7' April.

b. TINs issued from 7" April, 2017, to 26" September, 2017 where 90 day time period
had lapsad.

¢. TINs issucd from 7" April. 2017. to 26" September. 2017 where 90 day time pertod
had not lapsed by enforcement date.

d. TiNs issued after 26" September, 2017,

e Sub-Regulation 7§19 contains @ non-obstinate clause ‘hotwithstanding anything’

and when the TIN js issucd for an offence of varrying excess load the payment of fixed fine

is mandatory.

12
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{he Sub-Reguiation 710y} which came in to operation on 26" Septemnber, 2017 has not
distinguished above four positions. Whether a party elects to dispute the TIN ts irrelevant
when the TIN is regarding excess carriage of loads in term of Sub-Reputation 7{1D) and

us application 18 for adl TINs where offence relate 1o carmiage of excess loads. In my

judgment applicatien of” Sub-Regulation 7(1D} is retrospective, as language is clear
: E P guag

to understand the intention of the dralter as it had used words “notwithstanding', {i.e all
[INs relating to excess carriage of loads needs to be paid irrespeclive of decision (o
dispute}. This Sub-Regulation 7(11} has overriding effect over all other Regulations issued

as to the applicalion of mandatory requirement to pay the fixed fine.

The time peniod given is Y0 davs from the date of issue of TIN. This is relevant in the

implementation of mandatory provision contained in Repulation 7(1E).

Since the time perind between 7% April, 2017 and 26" September, 2017 is more than 90
days (e 172 days) TINs tssued under T4 (Amendment) 2017 rame into force under
amended faw for alleged infringement of excess loads, where 90 day time period stated in
Sub-Regulation 7{1D3) has lapsed. This does not mean that such TINs are excluded from
the application ol Sub-Repulation 7(11)). The said Sub-Regulation is applicable

sotwitfstanding any impedinent. therein. as o the requirement 1o pay the tixed fine,

It 15 clear that al] the alleged oftenders who were deemed issued with TINs on 7™ April.
2017 by virtue of Section 93(3} of LTA the time period of %0 day had lapsed, but they are
riguared 10 pay the fixed fine irrespective of their election (o dispute the |1 Ns issued for

excess loads,

This does not automatically make them excluded from the Sub-Regulation 71D}, The
application Sub-Regulation 7{1E) for 90 day period can be reluxed in the implementation
rather than excluding TINs inthe caiegories where 90 day had already tapsed when the baw

came into operation on 26" September, 2017

i3
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6.

62,

In terms of Section 93(2Y of LTA |~ Any person to whom a Traffic Infringement Notice is
deemed to have been issued under this section shall be subject 1o the process set out by
regulations as provided for under section 92°. The Regulations that came in to aperation

are made by the Minister.

S0 implementation of Sub-Regulation 7(1E) should be reasonable. while the intention of
the fegisiation in mind. The legistation did not make s distinetion belween pending

actions tor TINs deemed issued on 7% April. 2017 and the TiNs issued after 7 April, 2017,
P

The Applicant is not chailenging the land Transport {Traffic Infringement Notice)
Regulations 2017, but state that if cannot be applied to the Applicant with retrospective
effect. This is not acceptable as the amendments intraduced in 2007 10 LTA were
relrespective. Regulations made to toplement such retrospective Amendments to 1. TA

invariably needs to be retrospective,

This new proceditre beeame applicable 1o all the charges of TINg trrespective of they have
been commitied priar to the amendrment or not, The fegrslature desived 1o have uniform
procedure adopted lo all charges of infringements relating 1o TINs and this reqguired

retrospective application of amendments introduced to LTA in 2017,

The Amendments to LTA introduced in 2017 also mtroduced Land Transport {Trafhic
Infringement Notice) Regulations 2017 and since the Amendments are retrospective the
regulations that specifically dealt with those amendments are required 10 be relrospective,
rather than prospective. 11 nut there would be anomaly with the law that was passed by the
Parliament, with retrospective effect. and the Regulations passed in terms of the same law

o give etiect to amendment.
The Applicant’s fudicial Review is not to review any of the Regulations but decision taken

ot upon them. It is mandatory for all persons issued with TIN's relating excess loads to pay

the fixed fine irrespective of whether they elect to dispute the TIN and when that has not

14




66,

67,

been done in 90 days from the date of the issue of TIN the Registration must be suspended

and the issue of renewal will not arise.

The Sub-Regulation 7(7) that was introduced on 26" September. 2017, states that no person
is hable for payment of latc payment of fec in period 7" April, 2017 to 30 November,
2017 this would have done 10 prevent any inconvenjence experienced by the alleged
offenders in the implementation of Sub-Regulations made on 7% Apnil, 2017 and also 265
September, 2017.. This indicate that the said Regulations that were introduced were

retrospective.

50,11 is reasonable not 10 suspend the registrations of all TINs deemed issued on 7 April,
2017 on 26" September, 2017 but to wait till the current registration tapsed and refuse to

TETHEW,

Considenng the facts of this case the Respondent did not impiement Sub-Regulation 7(1E)
on 26™ September. 2017 and suspend all the vehicles wiilized for the carrying ioads. The
Respondent had waited Hll the date of renewal and had refused 1o renew the registration,

This action cannet be staied as unreasonahle.

Any such payment of fixed fine regarding TINs for carrying excess Inads, could be
refunded in terms of Sub-Regulation 7(1C) under the prevailing Regulations, 1t the

Respondent prove the offence alleged in the TIN,

The Respondent can not only suspend the vehicle 10 which TIN was issucd but also the
persan’s of principle’s any other vehicle wtilized for the purpose of carrying loads. This ig
Lo prevent sumilar oflences being committed by the replacement of the vehicle or using
other vehicles. This can be extended to only the vehicles used for carrying loads only. It
vannol be extend to Machinery where primary purpose is not to carry leads. So
implementation of Sub-Regulation 7(1L} has to strictly conline 1o vehicles varrying loads.

The detimition of loads exclude people and clearly anv car or SUV is clearly excluded from

15




that Sub-Regulation 7{1E}. [t shouid only be conlined to vehicies that is capable of carrying

excess londs shinilar (o the vehicles that were issued with TIN for excess Joads,

CONCLUSION

68,

The Applicant has failed o exercise the imernal appeal process for reconsideration of the
decision of the acting CLO of Respondent, made on 12" September, 2017. in terms of
Section 12 of L.TA, So. this application should be struck off. Llven il [ am wrong on that,
the Amendments to [L.TA and Repulations that came into force on 26W September, 2017,
1t 15 mandatory to the Respondent to suspend all vehicles involved in TINs relating 1o
excess loads, if the fixed Nne was not paid within stipulated time. The Applicant had failed
to pay the fixed fine and arc refusing o de pay it. As such no renewal of such registration
for the vehicles possible. This suspension can extend to other vehicles thar were not issued
with TTMs but are being used to carry toads by the Applicant. ft should be noted such
profubition cannot be extended 1o all the vehicles that are being used by the Applicant for
its commercial activities. and it confine te only vehicles that carry loads in term of the law,
H should aiso be noted vehicles that are used for carrying people are excluded from
definttion of a load. Judicial Review is struck oftf. Considering the circumstances of the

case and importance of interpretation of the relevant law. no cost 1s ordered.

FINAL ORDERS

d.

b

The motion lor fudicial Review is struck off)

Any vehiele of the Applicant that is not “utifized for the purpose of carrving foads'
cannit be refused for renewal of registration in terms of Sub-Regulation 7(1E) .
Considering the imporlance of inlerpretation of the relevant provisions ot law, no cost is

ordered.

Dated at Suva this 23™ day of January, 2018

N TN
Justice Beepthi Amaratunga
High Court, Suva
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