IN THE IIGH COURT OF FLI
AT SUVA
CIVIL JURISDICTION

Civil Action No.: HBC 238 of 2015

BETWEEN EDWIN THOMAS of 27 Nasevou Streel. Lami. Suva in the Repubiic of

Fiji

PLAINTIFF

AND LYERGREEN INTERNATIONAL FLIL, LLC (the Company) a limited
Liability company having s regstered office at Lot [9, Wailada, [Lami, Fijt
and srading us EVERGREEN FIRE and SECURITY AND GUARD
FORCE FLH

DEFLNDANT

Appearance : Mrys, Kunatuba 5, fur Plaintiff

Ms. Low P with Mr. Skiba K. for the Defendant
Date of Hearing : 5 December, 2017, 30™ and 31° January, 2018
Date of Judgment 28" February, 2015
JUDGMENT
INTROTHUCTION
I The Plaintift whe held a senior Management position of the Defendant, had instituted this

action against. for unfair and wrongful dismissal in lerms of his eniployment cantracl, The
Plantit] was surnmarily dismissed. It is adinitted fact that PlainGfl was viven seversl
warning letlers and also a Final Warming letter by the Defendant for his dgyressive and
unprotessionsl conduct fowards the cliemts. subordinate emplovees as well as other
employees including senior manugement personnel. Phe Plaintiff's contention  is that his
behaviour did not constitute o serious misconduct tha justified « summary dismissal. The
ctmtract of employinen! provides wrmination of 1 by either party with one moenth notice
orin Liew of notice. one month salars can be provided by cither party. The letter of

termination inter alia vifered the PMaintitf one month salary.



FACTS
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[t iz an agreed fact that the Plainniff was dismissed on 2™ June. 2014, whilst in the
emplovment of the Defendam company. (See agreed facts in the pretrial conference

minules).

The Plainufl beld a senpor management pest in the Defendant and had worked for the
Delendant as well as its Jormer entity since MHIG. 1is employment contract with the
Detendam’s one of the predecessor, was signed along with confidentialily apreement in

yoar 2002

During the said time period, the employer of the Plaintif? change hands several thimes due
toats global entity changing hands several times and the name of the employer chanped
accordingly, These are evidenced from “P4" and ‘P5° and at the time of termination the

employver was the Delendant,

The Plaintlf halds o MBA from the University of South Pacilic and he had worked with

the Delendant for more than 14 vears and was its Operational Manager in Suva division.

Hu had received long service award for working with the emplover for over 10 years in

2080,

The first incident regarding Plantit™s unprofessional behaviour was in 2006 regarding
threateming the Finaneial Controlter of 5 client of his erployer, w deport him by reporting
him to immigration authorizes. The Financial Controller had expressed hix displeasure of

the services of Defendant in ront of Plaintift at a meeting, and this threat was made.

This Fact is admitted by his own leteer of 291 September, 2006 and in the cross examination
he admitted making such a threat. but sated that he would not po (o such a lenpth of
gomplaining and be could not assure that o person could be deported  solely on his

complain,
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The eoiployer had apolugized to the client on 2™ October. 2006 on the behaviour of the

Plaintilt on the complaim received trom the client on 27" Septenber, 20606

Cn or around |2 February . 2007 the Plaintfl had Jisimissed a security personne! who was
underpeing trainung at that 1ime without any inguiry for allegedly calling him "Gavin’.
There was no evidence Lhat this utterance was done by the said security officer except the
suspicion by the Planaff. Without any torm of warmning or a formal investigation the
Plaintiff had entered the training room and the said Security (iticer was manhandied in

fromt of nther trainees and was ulse dismissed summarily thereafier.

Cin this incident. explanation was culled from the Plaintif and evidence ol the others at the
training room . were recorded incliding the trainer, and finadly the Plainnff was given a
final warning that i he acts in unprofessional and sgeressive manner that he could be
termunated, The receipt of the said warning was adimitted. The contents were not denied by

Phawnudl

This evidenced from admission ot the Plaintft when he was shown the doctument dated
5032007 The Fliannd! had also seted unprofessional v towards the trainer Rupeni in fron
of sccurity officers. The said letter also stated it such bekaviour is repeated he eould be
erminaled from service, Suwe there were already 3 shmilar unprufessional conducts,
including 4 swearing at an employee when he went to sec him in his office. this warning

was given, Phis letter of wurntng was admitted by Plaintify,

The Plaintiff’s behaviour did not stop there.

Again in o management meeting held in Novote] 13™ August. 2010 the Plaintiff behaved
m Cunprodessional, distespecttul, and aggressive” mamner. Instead o) terminaling him on
that nccasion again he was reminded of all previous veeasions where be bad behaved in
apgressive and unprofessional manner by letter of 16™ August, 2010, The lener contained

a subject. as IFinal Waming, and reiterated that it would he his final opportunity to improve.



Any repeat of such unprofessional bebaviour coutd resuit in termination of the Plaintiff,
Untortunately. the Plainiitf did 5ot change his behaviour even afier this. This is evidenced

Irom Defendant’s witnessed spectally Yushike, and Wah.

[5. The credibility of none of the witnesses called by the Defendant is challenged in the cross-

examination. [heir pasition were more elaborated in the cross-cxamination,

16, On 27% May, 2014 ot 8 meeting with General Manager, Mr. Fenton Barrack, Wah, Yosh
the Plaintift acted in ‘unprofessional. disrespectful and appressive manner’ and his services

were teninated by summary dismissal by the Defendant.

ANALYSIS
17, The Mainl s Claiming specis] damages for his salary lor twa vears ou the basis of
restrictive covenant where he is prevented trom working on a rivil business. (Clause 20 of

Emplovment Contract),

18, The Plaintift 15 alse claiming general damages Tor breach of contract. for untair dismissal,

19. This action is instituted under common |aw fur breach of contract, The plainulfs
employment contract 1s marked as D1 and clause 19,1 states as [odlow

190 Terminerion of employment shall be by ane monih s notice by either
purty inowriting o the other except in case of serious misconduct in
witch ease SR L fermine fon sy apply

FY L e the cuse of serfons miscomdict Bre Emplover rexerves the right to
stespend an enpluyee pending smvestivation

$9..0 0 Inliew of propec notice ene morth s salary oy be paid or
forféired

20 S0 either party could lenminate the employment contract with one month notice or in liew

ol that by providing ane month’s salary.
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In this instance the Plaintifl was offered one month salary and dismissed surmanly, So.
there s no breach of contract under common law and termination is done in terms ol the

employment contraet,

In Court of Appeal Shelf Fiji Ltd v Johusor [2010] FICA 54, ABUM2/2009 (23

Seprember 2004, his Tordship Byene and Callanching 1 held.

1 by apparent thei the Respondent way pot given notice nor did he roeeive

any payment o five of notice
in contrast (o that, the Platmtiff was oitered one month salary in the said ternunation letter,
though the ermmation was o sumumary termination the clause 191 of the cmployment

corttract, which { have quoted. This clatse was also referred 1 the said letter of termination,

The suid Court of Appeal case dealt with implied contruct. whereas the Plaintifi’ and
Delendant had entered into a writien contract of emplovient where either pary couid
terminate in terms of clause 19.] of the contract, Court of Appeal in Shelf (supra) dealt
with cummion law right 1o weeminate, in the absence of & written contract, Bath parties are

grven frecdam to ferminate on equal werms. and Plainlif! was oftered one moath salary,

The said cluuse 191 contained i the conteact of employment, dealt with supymary
termination Jor serious misconduct as well as For termination of the contract by either party,

genera]fy,

The abligation on both parties 1o give mie moenth notice or in liew of that 1o provide one
month salary. Since one moenth salary was offered 1o the Plaintiff, no damuyes can be

pranted for breach of contract.

Even il 1 am wrong on abenve. the Plaintift was dismissed summarily and statutory
provision governing summary dismissal are stated in Section 33 of Emplovinent Relations
Act, 2007 which staes as follow:

Summiry dismssal
I3 0) Na emplover may diserisy o worker withowt netice except in the
fedlenwing cirenmstonees-
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fes witere a warker fs guilty of wross misconducr.

(i for wifind disobedience o fuvfud orders given by the emplover;
fod for back of skill or qualificarion winich the worker expressiy or by
PRPHICGETON Warruanns o possess:

ey for habitual ve substantial neglect of the worker's duties, or

fe) for cantinual or hobitual uhysence frop work withowt the
permisyion of the emplover und without vther reasonable excuse.

{2) The emplover muse. provide the warker with reasons. in writing, for the
supimnery disimisyal af the time he o she i dismizsed

The burden of proot ihen. in terms of Scetion 33 of Fmpioyment Relations Act. 2007 had
shilted 10 the Defendant tha summary dismissal is justified. {See Courl of Appeal decision

Sheft Fiji Ltd v Johnson 2010 FICA 340 ARLDOI2:2009 (23 Septemmber 2010), his

Lordship Byrne [ and Callanching AP,

So the issue is whether the Detendunt on batance of probability established any une or more
grounds stated 10 Section 33 of Lmployment Act. For this the Defendant had calted 9
witnesses, OF that twe witnesses relate W an incident autside the oftice of the Defendant,

relating tooa complain ol o client,

Statutorily the emplayer is obliged tu give reasons for summary dismissal. In my judgment
Ihal is to confine the reasons for summary dismissal for those prounds stated in the

sumImAry 1ermination leter.

The lermimation letter is marked as DB and staes as follow

FVERGREEN INTERNATIONAL FI, LLC

MEMORANDUM
{2 : LERUIN THOMAS
FROM : FENTON BARRACK, GENERAL MANAGER FLI
SUBAIECT DISMISSAL
DATE : (2 1260 1 4

M Awgrnr 20000 you were dssged o finad waraing g memorandum dated
T6UE20H for unprofessionad, disrespectfiud and apgressive behavior at a
Managers mecting. v issuing the final warmee it hod been noted that there had
bievn three previons fncidents of a similar niature ivoiving your belaviar,

&
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On Twesday the 277 of Mav 2014 during a meeting with von, Wah Yosh and | YOu
agaim scted in an wnprofessivnal, disrespectful and aggressive monner while we
were reviewing and rving o discusy ways o improve your division Your behavior
fenwerds yonr peers utid s were tofally iacceptable und you took vxception fo us
radsing GRv giestions abiont your division and responded with argumentative,
agaressive, vide and diveespeciable behavior throughout the meeting Your actions
CORSHILTeed Nerfops Misconduct,

In uddition, Ve division being Cuardforce Suva i failing behind its targets for
A2 and deapire bringing this to your arteation eavlier in the year, vou have made
RO Serfous efforts (o explain or ipprove this situation and the vesulis are only
worsening.

Hith reference o vour fndividual Emplayment Comract. clause © 1V [ Termination
af employmcnt shaff be by one momh's notice By ejther parny: in wriling to the other
excepr in the case of serious misconduct in which caye Semintidry fermination may
upply . vor are forehy summiarily disenissed with immediare effect.

Ay per claiese 193 0f your Indivicnal Emplovecat Contract you are to vacate Your
uffive immediately and hand over afl company property supplied w von or which
Yo passess O recein af these vou owill be paid 1 omonth s salary and any ather
eRITHEmeniy v ing o vow fess any monies owed by pow fo Evergreen.

Fonfarr Buvrack
CrENERAL AfAN AR

From the said letter the Plaintiff was summurily disimissed after giving him u {inal warning

on 1682030 This letter which 1s having a Subject: Final Warning is marked as D7,

The Plaintiti had not replied or dented the facs stated in 17 when he got i in 2010 or

therealter,

By reading that letter "D77 as well us "D indicale o series of events, where the Plaintiff

had acted unprofessionally and aggressiyc manner.

It should atso be noted that Planwit!l had alwavs aceeped 1hese Jetters and had not denied
comtents,  In the cross examination the Plaintiff also aceepted the reecipt of the said
wurmings and it the conlents or the facts stated therein were not correct he could have

demied them. These ineidents were proved by the witnesses called by the Dedendant,

?
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The terler marked "7 was also mentioned in the leteer of termination (D8}, The suid letter
stated that it was the forth such necasion where the Plaintifl had lost iemper, and acted in
aggressive and unprofessional manner, and he was given warning for threc PreEvigus

OCCAsIOn S,

These three previous warnings werc alss admitted Plaintiff and those three uccasions were

also stated in the said leter "7

It also stated o swearing a1 an emploves when he went w see him in his room at office.
This along with ether behaviour of the Plaintilf is. below the expectation of a senior

managerial person.

It s very difficudl or nearly impossible to luy down every acceptable or unacceptahle
behaviour of a senior manugerial personnel similar to Operational Manager. They are piven
a certatn freedom. and thar does pot indicate that they can behave badly, Respect {or seniors
2 well as peers are essential in any vreanization, and this may he more considenng that
Plantiff was solely involved in Defendant’s sevurity service division, where 1 considerable
Input uf hueman capital was required. This included security olficers as well us supporting
stall. The interactions with persons are ungvoidable and PR is an cssential trait of the trade
and certain level of dignity is essential, Such can be achieved only through discipline at all

levels of the organization.

From the evidenee called by the Defendant it is proved un balance of probability that
Plaintiff had acted unpratessional manner and such behaviour cannot be condoned by the
Defendant. The Plaintifi had heen given sufficient notice to improve his behaviour, but he

had not heeded even o Finatk Warning,

When he got the Final Warning the Piaintif] knew thut he could be sacked a any time 11 he
repeul lis behaviour that was amphy explained in the said beter 177, Said leter in no
uncettain manuer had warned that such behaviour from Plaintift would not be 1olerated by

the Geacral Manager in fulure.
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All the wittiesses that gave evidence Tor the Defendant vonhirmed that the Plaintiff was a
very agpressive and disrespectiul o s subordinates, w his peers as well as 1o senigr
management including the General Manager in those respeelive instances alleged in
documents “DY and 138 Hiy distespectful hehaviour lad amply demonsirated in close
door management mweetines as well as in other senior management discussions, as well as

11 the oifice enviromment.

It 15 noteworthy that even as late as 20160 the General Munager in his Final Wuming (D7)
in the opening paragraph stated as follows

The Peltviour you displayed o Managers meefing un Friduy 3%
Angusi, af the Newotel Lami boardroom was witprefessional, disrespectiud
ired capgressive aned Lill vor roferute this from any of wur stafi

The witnesses who were ar the said meeting while giving evidence confinned that the
behaviour vl the Plaintit! was very unprotessional. o sav Lthe feast, This is certainly not
what ome could expect from the senior managerial personnel and it ignored can deteriorate
the organizational behaviour, It the diseipline of the senior management of the Defendant,

is alfected 1t is demimental o the Defendant,

The last witness called by the Defendant had lefi the einployment of the Netendant and
now entployed i another organization He is & disinteresied parly as hue is no longer
emploved with Defendane. He vontirmed 1that he consider Plaintil as a [Hend and both of
them reside in same area and meet on the read or other places, the behaviour of Plaintift
in the said instances were far below expretation vl senior management person of the
Delendant. He also said such management joeetings hecame even "unpleasant’ solely
because of the behavivwr of the Plaintift. 1fe confirmed Ugat Flaintiif acted in very

disrespeetid manner on 27.05.2014. This Proves a serous misconduct.

He wis at the General Mansger's office when the termination of the Plaintifi was
communicated to him and he explained how difficult was even for the Lreneral Manager to
terminate the Plaimidt This indicate that the General Manager had taken the decision 1o

terminate Flaintil ! with nuich relictance. General Mataper ot an orpanization needs to take
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unpleasant decisions for the sake ol he orpantzation and there is no prool vl any bad faith

on the part of the Detendant. and or General Mansger of Defendant,

The termination was done in close doors, and the Defendant had taken ail niecEssary sleps
nol to bumiliate the Plaintifl bud again the Plaintiff had raised his voice (o 1he General
Manager, that he would take the matter to the courts, The subsequent behaviour also

cormoborate unacceptable condoct of Plaintifi’

Considering the cireumstunces the behaviour of the Plaintiff is below the expeciation al'a
senior managentent persoitel. Thouel he was given several warnings and also a final
waming from the evidence of Mr Wah, Yoshike Wakunivasi. the Delendant on the balance
of prebability proved that Plaintil had behaved in unprofessional, disrespectful and
aggressive manner and this conduct along with his previous conduct amounts to gross

musconduct,

The Plainti{l'is also clsiming under restrictive clause comained in the empioveent contract,
The ¢lause 20 deals with that and states as Follows

Cnnfidentioling Fidelity

2L The vanplenes shall not vnvage i RV eriplvment oF othier activin: for
HECIHIAUY gain. or fave any Jinancial mrerest i uny other compoiy what
16 a competitor of the empluyer, withost prior writien approval of the
eaployer For the purpases of thiv clause the employer shall have the sole
righi to determine who ic g compelitor,”

There 33 no evidence thaet the Phauntil? bad made o weritten request to the Defendam
regarding any type of engagement with any organization that the Plaintulf thought he was
restratned. In the absence of that hus claim on that ground Jails, He could ao1 name cven a

sinple organization that refused employment due 1o restrictive clause.

CONCLUSLION

51

The Plainell was terminated by the Detendan in terms ¢ employment contract by offering
one month salary. There 1s nu unlawiwd wmination, Withow prejudice 1o (hat, the

termination ol the Plaitil! was done atler giving Final Warnine tor the agprressive and

10




unprolessional helaviour, that is suitable for an Operational Manager of the Defendant,
Senior managerial personnel are required w conduct themselves in professional and
exemplary manner within the organization. Management mectings and other type ol
managenal reviews are cssential for evatuation for organic development of a1 o ganizution.,
5o contribution from the seator management is very much integral part of such
maragement gatherings {or the survival. grinwth, and also development of an organization
such us Defendant. They need w be conducted in much dignified manner so thal new ideas
are freely eowerpe iand. purties could freely express their views on the organization’s
strenpths. weaknesses, threats in the industry and their new opportunities 1hat can quickly
identilied and acted upon prompily. I these meetings are disturbed in the manner that was
described by the witnesses. they will nol serve any purpose and all cmplovecs will be at a
dizsadvantage. This will be detrimental for growth of Detendant. So the termination of the
Plaintifl was not dene in bad faith or unreasonably or unlawfully. The conduct of Plaintift
deserihed on TL¥T 15 a serious nusconduct. The Defendant bad proved these facts through

evidence on balance of probabihity, Considering the facts of the case [ do net wish to grant

HITY UOSTE,
FINAL ORDERS
a. The Plaimilt™s aclion is struck off’
b. Considering the circumstances of the case 1 do not award uny costs.

Dated #1 Suva this 28" day of February, 2018

Justiew Dee Amaratunga
IHigh Court, Suva
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