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JUDGMEN'T

INTRODUCTION
1. The Respondent-Plaintiff (the Plaintiff) filed action against the Appellani-Defendants (the

Daféndmﬂs:} and when the matter was mentioned te fix 3 hearing date counsgl for the

- Dufendants was absent. He slated that he had indicated his yunavailability due to a personal
eround. Further 1 is evidenced that & Delault Judgmen! was entered on the same day in
the absence ol Detendants and or their lawyers. withow adducing evidence. An application
was filed in court below to set aside Default Judgment and (his was disimissed. and T.eamed
Magistrate considered it as an application for reinstaternent. This is an Appeal ayainst that
dismissal of' the application for setting aside the Default Judgment ertered on 9 December.
2015.




FACTS

2 This is an appeal filed against Ruling of Resident Magistratc (RM}) delivered on Iy
Sepicmber, 2016, dismissing an application {or setting aside of Default Jndgment.

3 Learned RM io his Ruling stated ihat

it can be gleaned that the application is for re-instotement .

4, The law relaling reinstatemen was. discussed in the sﬁid._Ruling.

5 No issue of teinstatement arose in this matter, as the Plaintiff had appeared on G
December, 2015 which was 2 date fixed for mention ta list il for hearing.

6. In the absence of D;L:ii:ndams" counse] RM had entered Di:'fau-h Judgment against the
Defendants. Subsequently a Fudgment Debtor Summens was also fled on 10% March,
2016. The application for setting aside of Default fudgmen( was made on 6" April. 2016,
and the Ruling regarding the satd spplication for setting aside of defautt judgment was
delivered en 19.9.2016,

ANALYSIS

7. "Ihis is an Appeal against Ruling delivered on 18.9.2014.

8. The Notice uf Tntention to Appeal was undated but the stamp on that indicates that filing
fees were paid on 7.10.2016. This is outside the time period set in Order XXXV rule 1 of
the Magistrates” Court Rules. This provision allows, Notice of lmténsion ta Appeal 1o be
filed within 7 days from the date the decisien appealed against was delivered and the
exception found in the proviso to the sald Rule also allows verbel notice immediately after
the decision was pronounced, which had'na_i happened in this case.

8. The Grounds of Appeal was _ﬁh’:{! on 70 Nnvemﬁﬂr,_ 2017, This is again :.7iltsidc the lime
stipulated in Order XXX V1 rmule 3 where it had stipulated a time period of one month.

10.  So, without considering the merits of the Appeal it ean be dismissed i [imine for non-

compliance with the orders sought as there is non-compliance of Magistrates’ Court Rules.
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12,
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The Order XXX VIl rule 4 of the Magistrates” Court Rules states as tollows

Un the appelluns failing 10 file the grounds of uppeal within the
prescribed time, he shall be deemed to have obandoned the appeal. untesy
the court below or the appeflute couri shall see Jit 1o extend the time. '

So the Grounds of Appeal nceds to be filed within one month and if pot # is deemed to

‘have abandoned, unless coust befow had cxtended the time. Order XXXV rule 4 creates

a legal fiction by uging words *deemed’. So. unless the time was exiended the appeal is

gbandoned,

There was no evidence of any leave being obiained by the Defendants. 1o any event this
non compliance was nof raised as an ohjection by the leamed counsel lor the Plaintiff at
the hearing: Tt should also he noted that in terms of Order [ rule 2 and Order 11 rule 9 of
the Magistrates” Court Rules also allows extension of time. In terms of the earlicr provision

‘Parties may, by consent. enlarge ar obridge any of the fimes fixed for ioking any step

The decision appealed was delivered on 19.9.2016. Fven if Nolice of Intension to Appeal
was liled within the stipulated time. this appes] is deemed shandoned as the no Grounds of

Appeal was fled within one month timé period.

The Appeal powers of a court needs o be determined by statute and or any rules made out
in terms of such statue that confer power o make rules regarding such Appeals. Perusal of
slalutory law {M’ugisuares‘ Court Acly and also riles made under that indicale that power
granted {o the High Court in relation to Appeals from the count beiow are exiremely wide,
and can be utilized in fit and proper instances cven if there gre technical defects in such

Appeal.

Sections 36. 37. 38 aml 39 of the Magistrates” Court Act deals with the civil appeals and |
states ag follows.

Civil Appeaiy
“I6. (1) Subject to the provisions of this Act, an appead shall lie to the
Supreme Court from a resident mugistrare in the folliwing cases. -
{a) from all finud judyments and decisions: and
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th) from all interlocutory orders and decisiony made in the course
of any suit or matier before a magistrates’ court.

2} An appeal shall lie to the Supreme Cowrt from all fudgments,
decisions or orders of a resident mugistrate sitting in ity appellare
Surisdiction under section 41).

Pawer to reserve question of law for ihe apinion of the Supreme:
Coure

37 Inaddition w.and withow! prejudice (o the right of appeal conferred
by iMis Act. u muyistrate may peserve for consideration by the
Supreme Court, un a caxe fo be stated by him, any question of law
‘which may arise on the triel of any siit or matter, and may give uny
jrdgment or decision subject o the opinion of the Supreme Court,
and the Supreme Coirs shall heve pawer do determine, with or
without hearing orgument, every such gquestion.

Conditions precedent 1o uppeal
I8 Subject 1o the provisions of section 39, the Supreme Court shall not
extertain any uppeal wnfess the appeliant kax Cowrt, as prescribed
by rudes of cawt

Dhiscretionary power of Supreme Couyrt
39 Notwithstanding auvthing hereinbefore contained, fhe Supremy
Conrt may entértuin any agpeal from a magistrales’ conrt, on an i
terms which it thinks juse.™ (emphasis added)

Cven though | am inclined to dismiss the Appeal for non-compliznce of mandatory
“provistons by the application of “legal fiction™, as the Greunds of Appeal were filed outside
“the one month period withoul secking leave, 1 will not do so considering the overall justice

. of the maiter.

Order XXXVH rule 18 and 19 grants a wide discretion to the ligh Court in retation 1o
Appeuls and state as follows

‘Generat Powers of uppetlate court
18, The appeliate coimt may. from time to.1ime. make-any arder necessary
Jor determining the real question in controversy int the appeal, und may
amend any defect or error in the record of agpeal. and may dirvect the
cosrt helow to iepuiire inte and certify ity finding on any question which
the appellate court thinks fit 1o determine before final fudgment in the
appeal, and generaily. shall have s fufl jurisdiction over the whole
proceedings as if the proceedings had been instinuted and prosecuted in
the appellate court as g conrt of fiest instance, and may rehear the whole
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19.

24,

2%

b3
b3

)
ad

CaNe, OF May FEML i 1a T conrt below 1o be rekeard | of to be stherwise
dealt with ay the appelfute court divects,

Power of appeilare comrt tv give wry decision or make any order

1% The appellute cowrt shall have power te give any judgment wnd make
any order thet aught 1 have been made, and 1o make such further or
other oreers as the case may reguire, incfuding any ordder ax 10 coses.
These powers may be exercised by the uppeliate court'. ratwithsianding
that the appellate mey have asked thal part of a decision muy be
reversed or vavied . and may also be exercived in favour of ull or any of
the respondents or partics | althaugh such respondents or par fies may

not have sppealed from or complainéd of the decision.’ (emphasis
added}

Interms of Seclion 39 uf Magistrates” Court Act, which was quoted before, the High Court

may entertain any appeal from Magistrates” Court on any terms which it thinks just;

Order XXXV rule 18 grams & wide diseretion to the High Court notwithstanding any
errors ot defeets in the record of the appeal. These pravisions are pot made 10 encourage
neghgenit partics ur their counsel, or (o disregard the procedure. but 1o allow an appellate
zourt widest possible discretion, to deal with the real guestivn ur dispute. when it is just to
do so. When the decision appealed had misapplied a faw and it had an effect of irreparable
damage 16 a party, High Court can deal with such Ruling of court below. notwithstanding

any evor on the record. The overall justice shouid be in favour of such application.

S0, even where there is failure on the pait of the appeliants regarding the non compliance.

of the time periods. if it is just, igh Court can deal with the Appeal notwithstanding such

failure of the appellants.

The Ruling delivered by RM an 19" September, 2016 necds to be set aside as there is
patent error on the face of it which had gravely prcjudi(:ed the Defendants, and they are

precluded from hearing in court below.

The Leamed Restdent Magistrate had considered the application of the Defendants, for

setling aside of the delault judgment as an application made under Order XXX rule 6.




27,

28.

25,

Order XXX rule & of the Magistrates” Court Rues state as follows ;

Relisting of cause Struck our
‘dny civil cause siruck out may. by leave of the court. be repluced vn the
cause list, on such terms as to the court may seem fi.’

The PlaintitTs claim cannot be struck out en the abserice of Defendants and it was never
dane, in the court befow. So there was no issue of relisting a cause and there was never

such apptication before RM.

The Leamed Residen! Magistraic had entered Defauft Judgment in the absence of

Drefendants on 9 Decemnber, 2015,

The Defendants had applied to the court below to set aside the *Default Judgment” entered

on 9" [3gcember, 2015. The matter was fixed for mention on that day to {ix hearing.

When there was no appearance for the Pefendants on a mention dale the court below had

no power 1o enter Delaull Judgment.

I terms of Order XXX rute 3 of Magisirate™s Court Rule when the matrer is fixed for
hearing and ar the hearing Defendant does not appear there s diseretion eranted either
10 postpanc the hearing and give fresh notiee or to give judgment on evidence adduced by
the Plaintiff, The said provision states as follows

~If the plainiff appears, and the defendant does aot appeur or sufficiently
excuse hris absence. or neglects to ansiwer when duly called, the court may,
upon praof of service of the summons proceed (o hear the cause and give
judgment on the evidence adduced by the plointiff, er may poxtpone the
hearing of 1he cauve and direct rocice af such posiponement ia be giver to
the defercdans.’

1{ the Magisirate had entered judgment pn the evidence adduced by the Plaintiff in terms
of the asbovementioned role, it can be set aside i terms of Order XXX rute 5 of the
Magistrates” Court Rules; but Defaull Judgment is allowed when the matter is fixed for
hearing. This matier was never fixed for hearing by RM bu ‘Defoult Judgment” was

enlered,




33,

34

S0, when neither Defendants not their lawyers appeared in couri on 9 December. 2015

there was oy power vested with the Magistrate to enter Default Judpment.

Fven if it was a date fixed for hearing, the Magistrate was obliged to hear the evidence of

the Plaintiff before entering any judgiment in favour of the Plaintiff and no Judgment on
Default vould be entered without adducing evidence. Since it was a date fixed for mention.
no issue of Default Judgment had arisen, and even on o date fixed for hearing default
Judgmenl can be entered only after adducing evidence: 50 Defauli Judgment ordered on

Y.12.2015 was an error.

Any Default Judgment can be set astde in terms of Order XXX rule 11 of the Magistrates®
Court Rules and it states as follows

Any judgment by default may be set aside by the court ov magistrete upon
SHeh terms as ko coste or erherwise as the conrd i magisirate pea think

Jit’

_ The Default Judgment eniered on 9.12.2015 by the coun below was an error, but when it

was entered Detendants bad sought to set it aside in wrms of Order XXXII rule 11 of

Magistrates’ Court Rules, but learned RM had failed io consider this provision in the

Ruling,

The above mention provision was not considered in the Ruling of the cour below delivered
on 19.9.20H6, What was considered was provision relating reinstatement of sirike out

contained in Order XXX rule 6.

This 15 misapplication of correct faw and normally the mater should be remined 1o court
betow to be considered a fresh. by application of cotreet law in terms of Order XXXII rule
Hl but considering the long delay in this mateer that is not justified. i should also b noted
that such a decision can alse he appealed as of right o the 1ligh Court, which may incur

further delay.
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37 The Default Judgment needs 10 be set aside Tor fellowing grounds

a. Therc was no power vested with the Magistrate to enter Defauit Judgrment on 2 day
fixed for mention 1¢ {ix hearing on 9.12.2015.

b. There was no powsr to cater default judgment for the Plaintifl withou adducing
evidence in coun,

c. The Ruling delivered onf9.9.2016 did not consider Onder }{XXII rule i1 ol
Magsstrates’ Court Rules for setting aside the Default Judgment, but mﬂy considered
Order XXX rule 6 of Magistrates' Court Rules regarding reinstatement.

CONCLUSION

38 Notwithstanding the defects in the appeal. it is just fo set aside the Ruling delivered by
Resident Magistrate and also order made fo enter Defuull Judgment. Magistrates” Court
Act Section 39 snd Magistrates’ Court Rules allow such wide discretion in a fit und proper
instance and in my judgment this is such an veeasion, The Kuling delivered un 19.9.2016
and the order made on 9 December, 2015 1o enter Default Judgment are set aside. The
matier 15 remitled 1o coun below 1o have an expedited hearing ol the matter after

notification of the partics. Considering the circwnstunces of the case no costs awarded.

FINAL ORDERS

a. The Ruling delivered on 19.9.2016 and the order made on 9 DLCCI’I’IbL]’ 201510
enter Default Judgmern are set aside,

b. Nocosts.
L. A direetion to the Magistrate to give priority o the matter as there was delay in'this
matter.

‘Dated at Suva [hi:s 11" day of December, 2017.

L)
Justice Deepthi ;'smaratunga

High Court, Suva




