INTHE HIGH COURT OF FLI
AT SUVA
CIVIL JURISDICTION

Civil Action No.; HBC 27 of 2016

INTHE MATTER of sections 109 and 114 of the
Land Transfer Act. Cap 131.

AND

IN THE MATTER of an application to remove
Caveal No. 820306 lodged by Simione Valenitabua
as agent for Ratu loseva Vatunitu and placed on
1Tauker Lease No. 13796, the property of Barton
Limited and for compensation related thereto,

BETWEEN - DUBBO LIMITED a company incorporated in FFipp and having 1ts
registered office at o/-Pricewatcthouse Coopers. 32 Narara Parade.
Lautoka.
PLAINTIFF
AND : RATU JOSEVA VATUNITU aka RATU JOSEVA SAMUDUNATLA

VATUNITU, whose stated address for service |s c/-Toganivalu &
Valenitabua. 30 High Streer, Toorak, Suva,

DEFENDANT
Counsel : Mr. J. Apted, Mr. R. Naidu and Ms. Chang W. for the Plaintiff
Mr. J. Mati for the Defendani
Date of Hearing - 1™ May, 2016
ate of Judgment 20™ November, 2017
JUDGMENT

INTRODUCTION

I The Plaintiff filed this action seeking removal of the vaveat lodged by the Defendant. The
Plaintiff is the lessee of iTaukel Lease No 13796 (L E3796), There were certain clauses
that provided some benefits for the (Native Owners) land holding units. Defendant is one

member of iand owning unit of the land comprised in NL 13796, The Delendant through
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their solicitors had lodged the caveat No 820306, claiming 4 specitic interests in the said
caveal. They are. under trustee benefictary  relationshi p. being a Native Owner,
Participant Native Owner under clause 15 of the Lease NI, 13796 for shares in Plaintiff.
and as beneficial sharcholder. The Flaintiff in (his action being the lessee is secking
removal of the sald caveat No. 820306, The Defendant did noi file anv affidavit in
opposition. In the absence of any explanation of alleged caveatable interests for NI
13796, by way of affidavit the court is left with the contents of the caveals for
determination relating to removal of caveat, It is tmperative for the caveator 1o state the
caveatable interests precisely and how he had derived it under law. The caveat is filed by

Defendant’s solicitor on hehall of the Defendant b his personal capacity,

FACTS

4

Law

The Plaintiff is the lessee ol NL 13796 and the lessor is iTavke: Land Trust Board.

{TLTR). The Plaintilt hecame lessee afler NL 13796 was assipned in 1996, in its favour,

NI 13796 contained clauses 15 and 16 that granted certain fghts o {Tauket {hwners as
Participation of Native (Taukei) Owners, In terms of the said clavse 15, some shares
were issued as participating shares to TLTB and there was an option o purchase
additional 5% of the shares within 10 years, There was also a right of trst refusal in
favour of existing shareholders in proportionate number of shares on offer. The said lease
was granted in 1974 to Fujikan Fiji Limited and this was assigined subsequently ta other
entities and presently Plaintiff is the lessee, These old Clauses 15 and 16 were Fully
repealed and substituted by presenl pravisions in 2005 and 1l then they remained

untchanped.

After assignment of the iease NI 13796 1o the Plaintitf in 1996. no shares were allocated
10 the lessor as “premtium’ and no claim was made i that regard by any party including

Defendam.
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6.
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3.

in 2015 clause 15 and 16 of NL 13796 were fully repealed and new provisions were
introduced, Thig variation way registered on 23 September, 2013, Accordingly
Provisions relating (o participating native owners wore sllered. Clanse 13(b} deals with
only the redeemable preference shares and rght to 10% of such shares when such
tedeemable shares issyed Clause 16 of the Previous lease was also deleted and

substituted by 1 new clause that guaranieed employment to *Native Owners”,

The iease NI 13796 is an asset of Plaintiff. The Plaintiffis g subsidiary of another entity
Farleigh. Shares in Farletgh were offered for sale by the shareholder and a thirg party was

selected in 2016 as winning bidder for the said shares in Farleiph.

The Defendamt had lodged Caveat No 820306 on 3 November, 2015 indicating 4
interests as the basis of that, The caveat is lodged by a solicitor on behalf of Detendant in

his persona) capacity.

The share transaction of Farleigh by the shareholder is nol affected by lod gment of caveat
as it relate 1o only an asset of a subsidiary {Plaintiff). Nevenheless, the timing of the
todgmeni of caveat by the Defendant, and impending share sale are tactors that can be

considered in the balance of convenience,

ANALYSIS

g

The Plaintiff issued summaens under 5.10%2) of the Land Transfer Agi fLTAY,
which siates

“dny such applican or registered proprietor. or any orther person huving
“RY registered estate or interest in the exiate or fnterese protected by the
ceveal, may. by summons, calf Upon the caveator 1o artend before the
court 1o show cause why the cavegt should nor be remaved, and the coury
on progf of service of the summons an the caveator or upen the peryon on
whose behaif the coveat has teen lodeed undg upon such evidence as the
COWT may require, mav make such arder in the premises. eithor eX e
OF Dificrwise as 1o the coury SECMs fust. and where ANy question of righ
or tile requirey 1o pe determined. 1he proceedings shall be folfowed gy
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nearly v may be in CORTOrmin with the rudes of court in relation to civil
Causes. " {emphasis added)

So. what the caveatee needs 1o do in terms of Section 192} ol LTA is 1o noti Py caveaior
by summons to attend the court and *show cause why the cavear should not be removed®
S0 the burden is shificd 10 the Defendant 1o Justify the caveat and if not it should be

removed.

Though the Defendant was granted timne to file any affidavits in apposition Lo the

Plaintiffs application for the removal of caveaq he had not done so.

Chnece a caveat is removed by the court there iz ng room for lodgement of another cavear
by the same person ‘atiecting the same land, estate or inferest’, or by any other person

'in the same right and for the same cause’ unless there is an order of the Lourt.

5o spectfic intercsts stated in the content are Important and they should he stated with
sufficient cerlainty as 1 dentity of the land and the nature of the cutgte ar intcrest

clamed.

It is mandatory 1o state the ualure of the inierest or estate and how it is derived with

vertainty, (See Section 107 of LTA)

It the interest of the Cavestor is not stated clearly. and siated in ambiguous gr YARUE
manner. the caveator can abuse the process. So there should be sulficient cerlainly as 1o
the alleged intcrest of 1he cavealor and vague and ambigugus caveatls should be renoved

for non-compliance of mandatory provisions contained In Section 107 of L1'4,

Ball v Faweesr {1997) 1 NZ1.R 743 at page 747 it was stazed

fn Re Peyachers Cavear FI954) NZLR 285 ay p 286 Archer J said thay
Section f38 of the Land Transfer det 1952 provides that the
caveat shail stare with suificient certaingy the nature of the vstace
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or interest elaimed by the canveator, and that would appear to
Prevent a caveator from claiming to retain the cavear on some
ground other than that set ouy in the caveat itself. ft would
accordingly seem that in order 0 fustify the retention af his caveenr,
the caveator is entitled 1o rely only upon hiv claim go have an
IRiCrest in the FrOperty by virtue of a irust, Provided however thay
the natare of the imterest claimed is described with reasonahie
certainty. fdo not think the COVEator is necessury to be bound hy
the precive form of words yyed “(emphasis added)

[7, S0 what is paramount s unambiguous interest staled in (he caveut. so that the caveator
would be prevented from claj ming a different interest at the hearing when an application
for removal of the cavear 1s dealt. The Plaintiff had claimed the alleped interests for NI,
13796 in his personal capacity by lodgement of the caveat Caveat Na. 820306 thorough

his solicitor and he is precluded from changing that pasition.

18, A caveat is an intrusion to the property rights of the registered proprietor wha oblains
indefeasible rights under Torrens S¥stem. A caveal is also a statutory provision under
LTA and a caveator's mterests shouid be stated with sufficient certainty so that he cannoi

rety on a different interes when required to show cause under Section 109{2) of 1.T'A

9. Under section 106 of the LLTA, the instances under which a Caveat can be lodged is stated
and i1 stales:

“I08. Any pervon -

fa) claiming to he engitiod ur to be bencficially interested in any land
subject to the provivions of this Aet, or any estate or interest therein,
by virtue of any uhregistered agrecment or Giher instrumeny op
lransmission, or of any truse expressed or implied, ar otherwisg

howsgever: ar

fhl fransferring any land subfect (o the Brovisions of thiv dct op any
ESIHE oF interest therein. 1o uny other person to be held in st ey
af any time lndee with the Registrar a cavear in the prexcribed form
forbidding the registration of any PEXSal as ransferee or proprieior
of and of any instrument affecting, such estate or mnferest vither
absolutely or unfeys such strument be expressed 1o be Subject (o the
claim of the caveator gy My be required in vyeh cavedt. ” (emphasis
added)




20. Section 107 of I TA staies the requircments or things that should he contamed in the

CAVEal,

Particulars 1o be stated in and 1o ACCampany caveat

107, Every caveat shall state the name, ddress and deseription of rhe
person by whom or on whose behalf the same Is lodved and excepi in the
case of a cavear lodaed by arder of the court vr by the Registrar, shall be
sigmed by the caveator or his agent and attested by a qualified winess and
shall state with sufficient certain the pature of the estate or interest

claimed and how suck estate or interest is derived (ermphasis added)

2i. The Defendam had ledped the Cavear claj ming four distinet interests. but whether they

had complied with mandatory provisions contained in Sections 106 and 107 needs 10 he

asceriained.

22 The Defendant had lodged the cavear in relation 1o the property comprised in NI 14610

through his solicitors and caveatable interests are stated therein as follow:;

. Ratu Joseva Vatunitu aka Ratu Joseve Samudunaiua Vatunitu oo
member of Yevwsa Nabati [Yakuilau] being the iTaukei Land Owning
Unit of Nutive Lease No. 13796 being Denarau Island Lot No | Nadi Ba,
which land is new vested in iTLTH as Trustee and Ratu Joseva Vatunify
aka Ratu Joseva Semudungtue Vatunitu being beneficiary under the
iTuukei Land Truse Ay, Cap 134, This trustee/beneficiary: refationship s
the I caveaiable interest,

The 2

caveatahle interest (s as Native Onner peing a member of Yovusa

Nabati fYakuilan], such OWRErshIp is acknowledped qnd accepied by all
stakeholders including but not limited o the Trustee (TITR. the current
registered fessee or tenamt of NI 13796, DUBRO  Limited by itself, iy
predecessory through history: in all dealings.

The 37 cavecuable, imerest v a Participant Native COwner through iTI TR
under Clause 15 of the Memoranduns of Lease duly registered ar the
office of the Registrur of Titles on ]t April 1974, Mewmbers of Yenvusa
Nahati {Yakuilau) ncluding Ratu Joveva Vatunity aka Retu Joseva
Samudnnatva Vatunit through iTI.TR are entitled to po issued and hold
shares in Commercial vestments Properties Limited (the 1 lessee or
tenant), Nadi Beach Hotel Limited (the 2 lessee or tenant) and the
current lessee DUBBO Limited (the 3 tovspe o fenani)
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The 4 caveatable interest is beneficial shareholder. AN the above
Comparies were 10 heave made iTLTR as lesvor the sheveholders in trust
Jor the native land ownery including members of Yavusa-e-1ofy heing
Yavusa Navatolevu, Yavusa Sila and Yevusa Nabati {Yakuilau] of which
Ratu Joseva Vatumity aka Rotu Juseva Somudunatua Vatunitu is the
member currently holding the tile af Twi Nabati, the Turaga wi Yevusa

Nabati {Yakuita)
Al the outset it should be noted that af teged caveatable interest were not claimed by the
Plaintiff in representative capacity but as an individual of a one land OWnIng unit.

This cannot be dune in terms of the Fiji Court of Appeal decision Narawa v Native Land

Trust Board [2002] FX'4 9. ABUDG] 2995 (decided on 37 May 2002). In that decision it

was held thal all the members of land owning units have common interest as regard Lo Lhe
proper administration of such lands by the trustee. Since unanimity among the members
of the land owning unit is rare a member could institute a representative action, even
without majority approval. There is o recogniuon of individusi right rclating to iTauke

Land recognized in law,

The Court of Appeal in Narawa v Native Land Trust Board f2002) Flcda o
ABLOM 2 998 (decided on 3} My 2002) held.

“First, all the members of the matagalis have a common interest in
ENSuring that the agreements are being properly administered by the
Trust Board, and thay they receive whatever is due 1o them from the
agreements If as the appeflants allege, the agreements have not been
propertly adminisiered and Timber Fiji is guilty of breaches Jor which
damages are pavable but have not heen claimed, the members will afse
hieeve o common grievance. Whether in fact that is se cun only be
determined at the triaf Stnitarly. if the cauves of aetion are made ouf, the
relief obtained is likeh 1o be beneficial 1o the members or o feast most of
them

Secondly. it is gpparent from the affidavity filed that o substonrial number
of the members uf the mataqalis suppart the appefianty in their actinn. i iy
alsu apparent that o subsianiiol number do nof, But they dppear m o be
adhvocating o different course of action. rather they favour taking no
action ai all. If the action yuccveds. they will share in the fruits of it It if
does not, they will not be liable for cosy.

Thirdiy, as we have pointed ot the appeliants have no vther course apen
ta them. They cannor sue persenally. They cannot bring an action av an
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26,

2

29,

urincorporated association because they would not obtain wnanimity. As
Megaryy J pointed out in John v fees fabave) the representative action iy
@ procedure fhe purpose of which should be tv gchieve Justice. in the
absence of uny other remedy available ta the appellants, the interests of
Justice sweill be served By uflowing the action to proceed... .

If an iTaukei owner cannat sue personall ¥. thal person cannot lodge a cavest in personal
capacity. A caveal is an interim measure and cannot sustain on is own. In my fudgment,
a member of the land awning unit has no individual caveatabie inlerest o the land

belonging to the land owning unit.

It is in the representative capacity thal such person could lodge 2 caveal. Perusing
through alleged caveatable interests indicate thay his solicilers had lodged the caveat on
bebalf of Defendant as an individeal member and not in representative capacity, though
there are two annexed documents to the cavea that indicate that some authority was
granted 1o the Plaintiff and 10 another person for some specific actions. These specifie
actions that are authorized in the said letier, did not specify lodpment of caveats. In any
evenl in the absence of any explaration as to the said documents that e uontrary to the
interests claimed in the caveat, they cannot form part of the interest or claim stated in the

caveat {or constderation in this matter for reinoval of the caveat.

Since there is no affidavit in opposition these documents remain unexplained by the
Defendants. The Caveat No. 820706 ic lodged by his solicitors ugainst NL 13706 in his
personal capacity, What needs to be considered is the Caveat and it had not indicated thar

lodgment was in representative manner,

S0, the cavest should be remaved i fimine without considerine any merids as the
g an)

Defendant could not indge a caveat for interests stated therein in personal capacity

through his solicitors in terms of Cournt af Appeal decision in Narawa v Native Land

Trust Board f2002) FJCA 9 ARLIOGIZ 098 (decided on 31 May 2002/

Withoul prejudice to the above, | would venture to consider caveatable interests claimed

by the Defendant in the said Caveat No 820308, for removal of the same.



30,

il

32,

Though the Plaintiff had fited this action for removal of the caveat. the hurden of prood is
with the Defendant o establish caveatable interest. in Raff v Fawcett (1997) 1| NZLR
743 at page 746 it was held:

‘The vnus is on the caveator 1o show be hod an arguable case in claiming

an fnterest in dand Castle Hill Run Lid v NEZT Finance Led {1985) 2 NZLR
1, 106"

Further ar p 747

n Guardian Trust and Fxeewtors Co af New Zealand Ltd v Haft fI9357
NELR 1020wt p 1125 Callan 1 said

A caveat is the cregture nf statute and meay be lodged only by u person
upon whont a right to lodge it has been conferred By the Stetue. It is not
enaugh to show that the lodging and cantinued existence af the caveat
would he in some way advaniageous 1o the caveaior. He must bring
himself within s 146 of the Land Transfer Act ™

S0, Defendant should be ahle to tstablish a caveatuble interest as stated in Secetion 106 of
LTA. He needs (o state a claim that can be included in Scetion 106(a) or Section 106(h)
of LTA. The lands that are subject to L'1A is contained in Section 5 of LTA and
accordingly lands of “alf feusey of iTaukel land granted pursuant v the provisions of the
ilaukei Land Trust Act 1940, are inctuded. 1t shoutd be noted that though no caveat
could be lodged for all iTauke land, when such fand is leased under iTaukei Land Trust
Act 1940 a caveat can be iodged against the said land, When a cavent 15 lodged against
such a lease, caveator should establish an interest in the land as the prohibition s in

relation to land.
The Plaintiffs in its submission state 1hat the Caveator has not met the burden of proving:

{a) that he has any form of caveatable jnterest 111 the two l.cases on which he has
lodged the Caveats (the Plaintiffs’ Main Submissions set out 2 number of

separite alternative arguments on why his claims fail} or

ib) that the balance of convenience is best served by mainitaining the Caveats.
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There are 4 Separate interests stated in the caveal and they are dealt separately below,

P Caveatable Interest

34,

36,

The Plaintiff cannot lodpe a caveal as o beneficiary under |Tanke; Land Trust Act,
persoitally as siated previously in this judpment. Fyven if the caveat 1s lodged in
representative capacity, the Plaintff needs to explain precisel ¥ as to how the interest had
accrued to dodpe a caveat for Jand described in NL. 13796. 33 ng an 1Taukei owner does

not derive an interest for 4 caveatl over 3 leascd land

It is established that a “beneficial interest” for the purpases ol seclion 106 means an

€quitabie interest, I Philpott v NZT Bang (1989} | N7 Conv(® 190,245 at 190.248 Cooke

P of the New Zealand Court of Appeal stated,

“Counsel for the respondent feovearor] SRt 1o mainiain the covegrs hy
VQrious arguments, ol af which come 1o substantially the same. Jt vwes
said for instance that in see | 37u} the words “beneficial interest have a
wider scope thun equitable interesi: that g cuvear iy supporiable if the
caveator fay some potentially” enforceabie right; and agamm thay,
although the respondent feaveator] had 1o aocest thal this was nat an
equitable charge, reverthelosy it was an equitable fnterest. Np atithorify:
was cited supporiing any af these interprefutions of sec [37¢u} In my
opinion,  for aif purposes material to the presemt cose e words
“heneficial interest” refer tn equituble interest wnd the seciion cannor he
Mrefohed o inefude mere pofemialivies which have Fipened ingo
inferest in any partividar properties.

A caveatable intercst for NI 13796 means un inicrest in the land. H is not disputed tha

Defendant is one of the beneficiary as a member of ‘TTavket Owners’ but tha alone

would not suffice 1 lodge a caveat over any land leased by TI'I'R.

The specific intenests claimed by the Caveator are unportant. Section 107 of the Land
Transter Act reguires the Caveator to stage with “sufficient CERIURY the noture of the
estate of interest claimed and how such estate or interesy is derived”. [he caveator fatfed
10 compiy with the statutory requirements and did Not state accurately the nature of
nterest claimed. (See New Zealand Morigage Guarante ¢ Cofidy Pre [1979] 2 NZI.R 188

at 195)
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So 1% caveatable interest cannot sustain as it had failed o comply with Section 107 of
LTA being imprecise and vaguc and had not sufficiently described how he had denved
any tnterest relation to land comprised in NL 13796 [t is also nol possibie to claim

mdividually by the Defendant as stated carlier.

2% Cuveatable interest — as Native Owners

39,

40,

41.

it is trite taw that ;/Tankes land is held by land owning units {also known as “proprictary
units™) and not their individua! members. In the lease apreement between TLTR and
lessee. there is no definition of ward “Native Owner’ so the term needs 10 be understood
in terms of the law. In terms of Section.? of both the (Tuwkei |ands Act and the i Tuukei
Land Trust Act the term “iTaukei nwWRErs” (previously “Native Damers™) is defined as
“the matagqali or other subdivision of the natives having the customary right to OCCUpY
and use any Tawkei land™ The Register kept under the iTawkes Lands Act records the

unit which has been found w own the relevant parcels of customary land,

There Is no recognition of individual members of land owning unit in NL 13796 and
there was no evidence of such recognition by Plaintil and or its predecessors as claimed
by the Defendant at any point. Even the old Ciause 15 of NI, {3796 recognised TL'B

{lessor) and Native Owners.

The words of the Caveats do not assert the existence of any such collective beneficial
interest. They are expressed in personal terms hence fails 1o cstablish an interest

recognized under law,
Not every land in Fiji is subject to the provisions of 1TA. Unalienated State and iTauwked

land are not subject to LTA. Only leases iTaukei land are subject 10 its provisions in

terms of Section 5 of the [ TA

11
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44,

45,

46.

17

iTawke! land. is not held by way of fee stmple. They are vested with TL.TB. They can he
leased by TLTR. [ derives fis nght of control and the Statutory trust arises under s, 40

of the ilakei Land Trust Act which reads as follows

“4~1t) The comtrol of all iTawkei land shall be vested in the Board und all
Such land shall pe adminisiered by the Board for the bernefit of the
Haukei"

The interests asserted by the Caveatur. are in respect of land controlled by 11.1R. By

definition, therefore. the interests claimed cannot derive o Defendani Personally,

The Caveator asserts tha he s an inicrest in the reversion of the two T cases, But he
cannet protect that inlerest by way of a caveat, A caveal is a creature of LTA. Ny can
apply only ta land subject ta LTA, The reversion of an i awkei lease iy not recognirzed
tmder LTA for repistration under LTA. and such Fight cannot he secured by way of
caveat, Il lodgement of caveats are allowed for rights other than whal is recognized under
LTA, any iTaukei tand twner may file a caveal againsg any right over a land leased by

TLTH including Custemary rights,

Altematively, TeVeTsionary rights in i1auke; lease is 2 ditferent kind of Teversionary naht

[0 a reversionary right io z frechold land which can be proiected by a caveat,

S0 if the land over which the Caveator claimy he has an interest is not subject to LTA

this is nat an interest capable of being protected by way ol a cavear,

3™ Caveatahle interest

48,

The Delendant is clatming shares for TLTR under that. 'his is clearly not an interest that
the Defendant can claim without concurrence of TI TR, At the same time this is a ¢laim
for shares in Plaintff Sych & share claim s not recognised under Sections 108 and 107 of
I'TA as it is not an interest in land. A Corporaie entity and ownership of its sharey are

distinct {rom the assery of such entity,

12




49, The meaning and the scope of application of scction 106{a} was comprehensively
expiored by the Fiji Court of Appeal in Cambridee Credit (Fiji) Limited v W.F.G.
Limited (1975321 FLR 182 at 184H-185A, where it was heid that -

"The [Cuveator] must however, bring itself within the provivions of
vection 106 and in order to do this wust satisfy the court that the Serllenicing
are fudfilled

(£} Thatit is u person claiming to be entitfed to or to be beneficially
interested in any fand estate or interest under the Got, ang

{2y That ix it sp clatming by virlue of any unrepistered aereement or

other instrument or transmission or any trust expressed or implied
or atherwise howsoever

50. In Staples & Co v Corby and District Land Registrar (1900) 19 N.2. 1. R.517 where

Stout C.J. at page 536 said:

“Before a person can caveat under this section he must he a person whe
claims fo be enritled to the land. or un) esiate or interest in the land or 1o
he "beneficiafly interested” in the fand. or in any estate or interest in the
land. and the person in cither evemt muist cluim "by virtue of any
tmregistered  agreement,  or  other  instrument  or transmission”
(transmission meaning acquirement by title or estate consequent on death,
wifl, imtestacy. banlrupicy. &cj or of any frust expressed or implied, or
oitherwise howspever"”

3l Section 106 of the Fiii Act is designed 1o prolect unregistered instruments in land, For
mstance an agreement for sale and purchase, an unreygistercd morigage, an agrecment to
g1Ve & niorigage. or an oplion 1o purchase land are just a few examples of unregistered
instruments which are capable of being protected hy the fadging of a caveat.

32 Strangely 3" caveatable interest is relation to alleged right of TLTR to claim shares in

Plaintiff, i terms of oid cause 15 of the Jease agreement between TLTH and lessee.
There are two flaws in this alleged caveatshle interest. F irst the present Clause 15 does
not contain such right for erdinary shares. except i a case of issuance of redeemable
shares, which had not arisen, Second, even if such a share claim s recognized it cannot

be the basis for a caveat on an asset belonging to the Plaintiff. At maximum the claim

13



will end with allocation of shares and or damages (o “Native Owners’. Fven then such
"Native Cwners” will become minor; Ly share holder through TLI'B and their right of first
refusal will limit to the proportionate number of shares in Plaintifl Such allocation of
shares will not be a basis for caveat of the land leased to the Plainuff. So a claim for

shares in Plaintiff cannot be a caveatahle 1nierest,

4" Caveatable Interest

3

A
LA

56.

Fourth caveatabie interest also rights to shares pursuant 10 old clause 15 of NI 13796
This provision is no longer applicable as substituted provision is now registercd through a
variation. The Defendant’s interest is based on beneficial nghts under existed provision

that is no fonger applicable,

These clauses were removed by Deeds of Amendment 1o both Leases dated 22 Seprember
2013, These Deeds preceded the lodgement of the Caveats {which oceurred on or about 3

November 201 5).

Even if the above had not vccurred, these clauses conferred specific rights under the
Leases on TLTDB 1o shares in the tessee, and other related sharcholding rfghts (some time-

limited) under each of (he Leyses,

The Caveator claims. in support of the Caveats, that he has beneficial iterest in shares in
e Plaintiffs. The Plaintiifs deny that any such interest exists. [lowever. more
fundamentally, a claimed interest in shares is not « claim 1o “anv land. .or an estate or
interest therein™ in terms of s.106 of the T.and Transfer Act. Shares of an entity would not

grant sharcholder 10 caveat property of such chtily.

Even if the Caveats can be treated as asserling a represeatative right the “trust” does not

gtve aright 1o a caveatable interest.

14




58,

59,

What 1s the nature of the “trust” from which the interest iy claimed? It is a specific
statutory trust created by the iToukei Land Trust Act, ansing oul of the vesting of contro!

of all iTaukes land in TLTB (refer 5.4(1) of the i7uwkei Land Trust Act),

An iTaukei land owner has an interest in good administration of the trust property. That
may pive the landowner the right to sue TLTR {or any ciaimed hreach of trust. Howewer
it does not give to the Caveator the right to lodge the Caveats over the Leases based
on claim for shares in an entity that is the jessee. The Lease is a contrac! between the

TLTB aud the Plaintift. It is not a contract between the Caveator and the Plaintifl,

CONCLUSION

60,

There are no cavearable interest recognized in law to support the extension of the cavear,
In any event fundamentaliv. the Plaintif! cannot personally lodge a caveat against NL
13796 as claimed in the said Caveat No 8203006 Hence it is removed forthwith and cost

of this application is summarn]y assessed at $2,000,

FINAL ORDFERS

The Caveat No 820306 is removed forthwith,

Cost ol this action is summarily assessed at $2.000.

Dated at Suva this 20™ day of November, 2017

maratunga
High Couri, Suva
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