IN THE HIGH COURT OF FLI
AT SUVA
CIVIL JURISDICTION

Civil Action No.: HBC X of 2016

IN THE MATTER of sections 109 and 114 of the
l.and Transfer Act, Cap 131.

AND

IN THE MATTER of an application 1o remove
Caveal No. 820302 lodged by Simione Valenitabua
as agent for Ratu loseva Vatunilu and placed on
1Tanker [ease No. 14619, the property of Barton
Limiled and for compensation related therelo.

BETWEEN BARTON LIMITED a company incorporated in Fiji and having its
registered office sl o/ Pricewaterhouse Coopers, 52 Narara Parade.
Lautoka.
PLAINTIFF
AND RATU JOSEVA VATUNITL aka RATU JOSEVA SAMIUDUNATL A

VATUNITU, whose staled address for service is of-Toganivaly &
Valemtabua, 30 High Street, Toorak, Suva,

DEFENDANT
Counsel : Mr. .l Apted, Mr. R. Naidu and Ms. Chang W. {or the Plaintiff
Mr..I. Muti for the Defendant
Date of Hearing : 11 May, 2016
Date of Judgment 20 November, 217
JUDGMENT
INTRODUCTION
I The Plaingif filed this action seeking removal of the caveat fodged by the Defendant. The

Plaintifl 15 the lessee of ilaukel Lease No 14619 (NT. 14619), There were certain clauses
that provided some benetits for the (Native Gwners) Jand holding uniss, Defendant is one

member of land owning unit of the land comprised in NL 14619, The Defendan through
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their salicitors had lodged the caveat No 820302, claiming 4 specific interests in the said
caveal, They are. under trustee beneficiary relationship, being & Native Owner,
Participant Native Owner under clause 15 of the Lease NL 14619 {or shares in Plaintif?.
and as beneficial sharcholder. The Platntift n this action being the lessee 15 secking
removal of the said cavear No, 820302, The Defendant did not file any affidavit in
opposition. In the absence of any explanation of alleged caveatable interests for NL
146149, by way ol allidavil the courl is lett with the contemts of the caveats for
determination relating 10 removal of caveat. Itis imperative for the caveator 1o state the
cavealable interests preciscly and how he had derived it under law. The caveat 15 lled by

Defendant’'s solicitor on behalf of the Delendant in his personal capacity.

FACTS
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The Platntiff is the lessce of NL 14619 and the lessor is iTauket l.and [rust Board.

{ILIB}. The Plainufi became lessee atter NL 14619 was assigned in 1996, in its favour.

NI. 14619 contained clauses 15 and 16 that granted cerain rmghts to i'laukel Owners as
Participation of Native {iTaukel}) Owners, ln terms of the said clause 15, some shares
were (ssued as participating shares to TLTB and there was an option to purchase
additional 5% of the shares within 10 vears. There was also a nght of first refusal in
favour of cxisting sharchelders in proportionate number of shares on offer. The said lease
was granted in 1974 to Fusikan Fip Linmted and this was assipned subsequently to other
entilies and presently Plaintiff is the lessee. These old clauses 15 and 16 were fully
repcaled and substituted by present provisions in 2015 and till then they remained

unchanged.

Alter assignment of the lease NI 14619 to the Maintiff in 1996, no shares were allocated
to the lessor as “premium’ and no ¢laim was made n that regard by any party including

Defendant.



B In 2015 clause 15 and 16 of NL 14619 were [ully repealed and new provisions were
introduced. This vanation was registered on 23" Seplember, 20135 Accordingly
provisions refating to participating native owners were altered. Clause 15{b) deals with
only the redeemable prelerence shares and right 1 10% of such shares when such
redeemable shares issued. Clause 16 of the previous lease was also deleted and

substifuled by a now clause that guaranteed emptoyment {0 “Native Gwners

6. The lease NI, 14610 is an asset of Plaintifll. The Plaintiff is a subsidiary of another entity
Varleigh. Shares in Farleigh were oftercd for sale by the sharchalder and a third party was

selected in 2016 as winning bidder for the satd shares in Jarleigh.

7. The Defendant had lodged Caveat No 820303 on 3% November, 2015 indicating 4
interests as the basis of that. ‘The caveat is lodped by a solicitor on behalf of Defendant in

his personal capacity.

8. The share transaction of Farleigh by the sharcholder is not affected by lodzment of cavest
as it relate to only an asset of a subsidiary (Plaintff). Mevertheless, the timing of the
lodgment of vaveat by the Delendant, and impending share sate are [actors that cun be

considered in the balaners of convenience.

ANALYSIS

9, The Plaintifl issued summons under 5. 109(2) of the Land Transfer Act (LTA}
which siates

“Any such applicant or regisiered proprietor. or any other person huving
any registered extate or interest in the estute or inferest protected by the
caveal. may, by summons, coli upon the caveator tu attend hefore the
court to show cause why the caveaf should not be removed. and the court
on prouf of service of the summons on the cavealor or upon the persan on
whose behalf the caveat hay been lodped and upon such evidence as the
court may require. may moke such order in the premises, either ex parie
or otherwise as fo the court seems just, and, where any question of vight
ar title requires (o be determined. the proceedings shall be followed ax




prevenr a caveafor from claiming to refain the caveat on some
ground other than that set out in the caveat iself. it would
accardinply seem that in ovder to fustify the retention of his caveat,
the caveator is entitled to rely only wpon his claim to hive an
fnierest in the property hy virtue of a frust. Provided, however, that
the nature of the interest claimed is described with reasonable
certainty. { da not think the caveator (s necessary (o he bound by
the precise form of words uyed ' (emphasis added)

17. So whal is paramoun! js unambiguous interest stated in the caveat, so that the caveator
would be prevented from claiming a different interest at the hearing when an application
fur temoval of the caveat is dealt. The PlaintifT had claimed the alieged interests for NL
14619 in his personal capacity by lodgement of the caveat Caveat No. 820303 thorough

his salicitor and he s precluded from changing that positien.

18. A caveat ix an intrusion to the property rights of the registered propricior who obtains
indeteasible rights under Torrens system. A caveat is also a statutory provision under
L 1A and a caveator's imercsts should be stated with sufficicnt certainty su that he cannol

rely on a different interest when required to show cause under Section 1092 of LTA.

19, Under section 106 ol the LTA, the instances under which a caveal can be lodged is stated
and it states;

136, Any person

fa) claiming to be cntitled or to be beneficially interested in any land
subject to the provisions aof this Act, or any estate or interesi thetein,
by virtwe of any unregisiered agreement or gther insirument or
iransmission, or of ary trusf expresved or implied, or stherwise
howsaever; or

th) transferring anmy land subject fo the provisions of this Act. or ony
exfafe ar intercst therein (o any other person to be held in trusl, may
ar any time lodge with the Registrar a caveat in the prescribed form,
Jforbidding the registration of any person ay transferee or proprietor
of and of any instrument affeciing. such estate or inferest either
absolutely or unlesy such instrument be expressed 1o be yubject to the
cloim of the caveator as muy be required in such caveat.” (emphasis

added)
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Section 107 of LLTA staies the reguirements or things that should be contained in the
caveat
Particulury to be stated in and to accompany cuveat

167 Every caveat shall state the name, address and description of the
person by whom or on whaose behalf the same iy lodyed and, excent in the
cave of o caveat fedped by order of the court o by the Registrar, sholl be
signed by the caveator or his agent and arrested by o qualified witnesy and
shall state with sufficient certainty the nature of the estite or_interest
claimed and how such estate or interest is derived (cmphasis added)

The Defendant had lodged the Caveat clatming four distinct interests, but whether they
had complied with mandatory provisions contained in Sections 106 and 107 needs to be

ascerained.

The Defendant had lodged the caveat in relation o the property comprised in KL [4019
through his solicitors and caveatable interests are stated therein as fallow:

‘I Ratu Joseva Vatunituy aka Raru Joseva Sumuduncina Vatunitu Is a
member of Yavusa Nabuti fYakuilau] being the iTaukei Land Owning
Enit of Native Lease No, 14618 being Denarau Iiland Lot No 2 Plun No
946 which fund is now vested in (TETH as Trasfee and Roatu Joseva
Vatunite aka Raly Joseva Samudunatue Velunity being beneficiary under
the iTankei land Trust Act, Cap 134 This trustee/beneficiary
reflationship is the I caveatable inferest,

The 2 caveatable imerest iv as Native Owner being o member of Yavusa
Nabati [Yakuilauf, such ownership iy ackaowledyed and aocepted e all
stakeholders including hut not limited to the Trustee (TLT8. the curvent
regisiered lessee or tenont of NE 14619, BARTON  Limited by itself. its
predecessors through history in aff dealingy.

The 3 caveatable intevest is as Participant Native Owner through iTLTS
under Clause 15 gf the Memorandum of Lease duly registered at the
office af the Registrar of Titley on 1™ April 1974. Members of Yovusa
Nabati [Yakuilan} including Ratu Joseva Vatuwitu oka Ratw Jovevo
Sumudunoina Vetunity trough (TLTE are entitled to be issued and hold
sharex in Fujtkan Fiji Limited (the 1Y fessee or tewant}, CAPOS Limited
{the 2" lexsee or tenany) and the current lessee BARTON Limited ithe
3 lessee or tenant).




20, Section 107 of LTA stales the requirements or things that should be conatned in the
caviest.
Particalurs to be stated in and to accompany cavedat

107 Every caveat shall state the nawe, address and deseription of the
person by whom or ai whase hehalf the same ix lodged und, except in the
case of o caveat fodped by arder of the court or by the Registrur, shall be
stgned by the caveator or his agent and atiested by a qualified witness und
shall staie with sufficient certainty the nature of the estite or inferest
clarmed and how such estute or interest is derived (cmphasis added)

21, The Defendant had lodged the Caveat clatming four distinct interests, bul whether they
had complicd with mandatory provisions contained in Sections 106 and 107 needs 1o be
asceridined.

22, The Defendant had lodged the caveat in relation o the property comprised in KL 14619

through his solicitors and caveatable interests are stated therein as fallow:

‘I Ratu Joseva Varunituy aka Rarw Joseva Semudunatua Vatunitu is a
memther of Yevusa Nabati [Yakuilau] being the iTaukei Land Owning
Enit of Native Lease Na, 14618 being Denorau Iiland Lot No 2 Plun No
4945 which fand iy novw vesred fn PPETR ax Tristee and Rotu Joseva
Vatunity aka Raty Joseva Samudunatue Vatunity being beneficiary under
the iTawkei Land Trust Act, Cap 134 Thiv irustec’beneficiary
relationship is the 1Y caveatable interest,

The 2 caveaable imerest is as Native Owner being a member of Yevusa
Nabati [ Yokuitan], such ownership is acknowledged and accepred by aif
siakeholders including but nat Timited to the Trustee iTLYB the current
registered lessee or tenont of NE 14619, BARTON  Limited by itself irs
predecessors thvough history in all dealings.

The 3 caveatable interest is as Participant Native (hwner through iTLTH
mnder Clause 15 of the Memorandum of Lease duly registered at (he
office of the Registrar of Titles on 1™ April 1974. Members of Yavusa
Nabari [Yakuifuu} including Raw Joseva Vatunitu uka Ratu Joseva
Nomudunutvg Fatunity throush (TLTE are entitfed to be ssued and hold
shrarex in Fujikan Fiji Limited (the IV lessee or twnant), CAPOS Limited
{ihe 2% lexsee or tenumy) and the current lessee BARTON Limited ithe
3 fessee or tenant ).




The 4" caveatable interest is bemeficial sharcholder. All the above
compietes were T Aove made [FLTE as lessor the shaveholders in irust
i the native land owners including members of Yavusa-e-toln heing
Yeirvusa Nevafalevu, Yavisa Sila and Yovuesa Noban fYakwilou] of which
Ratu Joseva Vatynitu akg Rorw Joseva Samudunatun Valuritu s e
member currently holding rhe tiffe of Tui Nabati, the Turaga ni Yovusa
Nabaii [Yakuifanl”

At the vutset it should be noted that afleped caveatable interest were ot claimed by the
Plaintiff in representative eapacity but as an individual of a one land owning umit.

This cannol be done tn terms of the Fiji Court of Appeal decision Margwa v Native Land

Trust Bogrd {20027 FFJCA Y ARUG0 2 Q98 (decided on 31 May 2002} In that decision it

was held that all the members of land owning units have commeoen interest as regard 1o the
proper administration of such lands by the trustee. Sinee unanimity among the members
of the land owning unit is rare a member could institute a representative aclion, even
withoul majority approval. There 1s no recogmition of individual nght relating to 1Tauked

Land recopnized in law.

The Court of Appeal in Narawa v_Native Land Trust Beard fNN2] FICA U
ABLOM 2 998 fdecided an 31 May 2002) held,

‘Fivst, aft the members of the matagalis have a common inierest in
ensuring that the agreements are being properly administered hy the
Trust Board, and thar they receive whatever is due to them from the
agreements, {f. ax the appellaniy ollege. the agreements have not heen
properly administered and Timber Fifi iz puilty of breaches for which
damages are payahle bt have not been claimed, the membery will alsa
have a common gricvance. Whether 0 facr that 15 5o can onlv be
determined at the trial. Similarly, if the causes of action are wmade ont, the
refief obtained is {ikely to be heneficied to the membery ov at least most of
them.

Secondly, it iy apparent from the affidavity filed that a substantiol rumber
of the membery of the matagaliy support the appellancs v theiv action. It s
aiso apparent that a subsfantial number Jdo nat. Bur they appear niot o be
advocating o different course of action, rather they favour faking no
gotion at ol If the action suceeeds, they will share (n the fruits of it ft if
does nai. they will nor be liahle for cosis.

Thirdly oy we hove pointed our, the uppellanis Rave no other cotrye open
tu them. They cannot sue personally. They cannor bring an action as an
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25.

26.

20,

unincorporated associution becauve they wonld not oblain wnanimily. As
Megarry J pointed our in John v Rees (uhove) the represenfative action is
a procedure the purpose of which sheuld be to achieve justice. In the
absence of any other remedy available 1o the appellants, the imerests of
Justice wifl he served by alfowing the action to proceed ... '

If an iTaukel owner cannot sue persopally, that person cannot lodge a caveat in personal
capacily, A caveal is an inlerim measure and cannot sustain on its own. In my judgment.
g member of the land owning unit bas no individual caveatable inlerest o the fand

belonging to the land owning unit.

Tt is in the represemtative capacity that such person could lodge a caveat. Perusing
throuph alieped caveatable interests indicate that his solicitors had lodged the caveat on
hehalf of Defendant as an individual member and not in representative capactty, though
there arc two annexed documents to the caveat that indicate that some autherity was
granted to the Plaintiff and to another person for some speeitic actions. [hese specitic
actions that are authorized in the said letter. did not specily lodgment ol caveats. b any
event in the absence of any explunation as to the said documents that 15 contrary to the
interests claimed in the caveat, they cannot form part of the interest or ¢laim stated in the

cavrat (or consideration in this matter {for removal of the caveat,

Sinee there is no allidavit in opposition these documents remain unexplained by the
Defendants. The Caveat No. 820302 is lodged by his solicitors against NI 14619 in his
personal capacity, What needs 1o be considered is the Caveat and it bad not indicated that

lodgment was in representialive manner.

S0. the caveat should be removed in limine without considering any merits as \he
Defendant couid not lodge a caveat {or interesis stated therein in personat capacity
through his solicitors in terms of Court of Appeal decision in Narawa v Native Land

Trust Board [2002] FJCA 9 ABLTGT 2 998 (decided on 31 May 2002}

Withow prejudice to the above, | would venture 1o consider caveatable interests claimed

by the Defendant in the said Caveat No. 820302, for removal of the same,
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Though the Plaintiff had filed this action for removal of the cavest. the burden of proof is

with the Delendant 1o establish caveatable interest. In Badl v Fawcett (1997 1 NZLR

743 at page 746 it was held;

‘The onus is on the cavealor to show he had an arguable case in claiming
an frmierext in loand. Castle fi Run Ltd v NZf Fingnee Ltd {1985 2 NZLR
f04, He”

Further at p 747

fn CGuardien Trust and Exeeutors Co of New Zeafond Led v Heall [1934]
NZILR 1020 of p 1023 Caflan J suid,

“d coveaf is the creature of statute and may he Indyed only by a person
upon whom a right to lodge it has been conferred by the statute. It is not
enough tu xhow thal the lodging und continued existence of the caveat
would he in some way advaptageowns fa the coveaior. He must bring
himself within s. {46 of the Land Transfer Act ™

So. Delendant should be able to establish a caveatable interest as stated in Section 106 of
LTA. He needs to state a claim that can be included in Scetion 106(a) or Scction 106{b)
of I.TA. The lands that are subject 1o LTA is contained in Section 3 of LTA and
accordingly lands of “alf feases of iTunkel lond granted parsuant o the provisions of the
iTaukei Land Trust Act 1940 are included. 11 should be noted that though no caveat
could be lodged {or all 1Taukel land, when such tand is leased under ilanker Tand Trust
Act 1940 a caveat can be lodged apainst the said land. When a caveat is Jodged against
such a lease. caveator should establish an interest in the land as the prohibition is in

relgtion o land.
The Plaintiffs in its submission state that the Caveator has not met the burden of proving:

{ia) that he has any form of caveatable interest in the two Leases on which he has
lodged the Cuveats (the Plaintitls’ Main Submissions sei out a number of

separate alternative arguments on why his claims fail} or

(b)  that the balunce of convenicnce is best served by matntaining the Caveais.




There are 4 separate interests stated 1n the caveat and they are dealt scparately below.

1 Caveatable Interest

34,

L1+

LR

The Plaintift cannot lodge a caveat as a beneflciary under 1Tavkel Land ‘Trust Act
personally as stated previously in this judgment. Even if the caveat is lodged in
representative capacity, the Plaintiff needs to explain precisely as w how the interest had
accrued to lodee a caveat for land descrnibed in N1 14619, Being an i'Taukel owner does

nol derive an interest [or 2 caveatl over a leased land,

It is establizshed that a “heneficial interest™ for the purposcs of scction |36 means an

equitable interest. In Philpett v NZI Bank (19891 ) NZ ConvC 190.246 ai 190,248 Cooke

P of the New Zealand Court of Appeal stated.

“Counsed for the respondent feaveator] sought to maintain the cavews by
various arguments, all of which come to substentiotly the same. It was
said for instance that in sec 1371a) the words “heneficial interest” have a
wider scope thun eguitable faicrest; that o covead s supportable if the
caveator has some Cpotenitally” enforceable right. amd again that,
although the respondent feaveator] had 10 accept that this way not an
equitable charge, nevertheless it way an equitable fnterest. Nooanthority
was cited supporting any of these imerpretations of sec 137fal. In my
opinion, for ol purposes material to the present cove the words
“heneficial interest” refer o equitable Drterest and the section cannot be
stretehed fo include mere potentialities which have not ripenod into
frterest in caimy puriicular properties.”

A caveatable interest for NI 14619 meuans an interest in the land. Tt is not disputed that

Defendant s one of the beneficiary as a2 member of “1Tauker Owners™ but that alone

would not suffice to lodge a caveat over any land feased hy TLTH.

The specific interests claimed by the Caveator are important. Section 107 of the Land
‘|'ranster Act reguires the Caveator o state with “sufficient cerfoinly the nature of the
estate of interest cluimed and how such estate or interest is derived”. The caveator failed
to comply with the statnory reguirements and did not state accuralely the nature of
interest clatmed. {Sce New Zealand Morigage Cuargmer Co Lrd v Pre [1979] 2 NZLR 188

at 195)
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So 1% caveatable interest cannot sustain as it had tatled 10 comply with Section 107 of
LTA being imprecise and vague and had not sufficiently described how he had denved
any interest relation to land comprised i NL 14619, 11 is also not possible to claim

individually by the Defendant as stated earficr.

208 Caveatable interest — as Native Owners

34,

4.

41,

I is trite law that iTauket land is held by land owning upits (also known as “proprietary
wnils™) and not sheir individual members. In the lease agresment between TLTB and
lessee, there is no definition of word “Native Owner” so she term needs 1o be understood
in terms of the law. In terms of Section.2 of both the {Tauked Lands Act and the {fawkel
Lund Trust Act the term “iTawkei owners™ (previousiy “Native Qwners™) is defined as
“the mufagali or other subdivision of the natives having the customary nght to occupy
and use any ifawke! tand”. The Register kept under the ifankei Lands Act records the

unit which has been found 10 own the relevant parcels of customary land.

There is no recognition of individual members of land owning unit in NI 14619 and
there was no evidence of such recognition by Plaintitt and or its predecessors as claimed
by the Defendant al any point. Even the old Clause 15 of N 14619 recogrised TLTB

{lessor) and Nutive (hwners,

The words of the Caveats do not assert the existence of any such collective beneficial
interest. They arc expressed in persenal terms hence fails fo establiish an interest

recognized under law.
Not every land in Fiji is subject to the provisions of LTA. Unalienated Stawe and iTankes

lund are not subject o LTA. Only leases i{auker land are subject Lo 1ts provisions in

terms of Section 5 of the L'TA.
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44,

46.

47.

iTuukei land. is not held by way of fee simple, They are vested with TLTH. They can be
leased by TLTB. 1t derives its right of control and the statutory trust arises under 5. 4H1)

of the iTeuwkei Land Trust Act which reads as follows

"4-(1) The contrad of all iTaukei lund shall be vested in the Board and alf
sucit land shall be administered by the Board for the benefit of the
iTenkei "

The interests asserted by the Caveator, are in respect of land controlled by TITB. By

definition. therefore, the interests claimed cannot derive to Defendant personalty.

T'he Cavealor asserts that he has an interest in the reversion of the two leases. But he
cannol protect that interest by way of a caveal. A caveul is a creature of LTA. 1t can
apply only to land subject to LTA. The reversion of an fTuuke lease is nol recognized
under LTA Tor registration under LTA, and such right cannot be secured by way of
caveat. If lodgement of caveats are allowed for rights other than what is recognized under
LTA, any iTaukei land owner may filc a caveat apainst any right over a land leased by

TLTB including customary rights,

Alternatively, reversionary rights in iTaukei Jease is a different kind of reversionary right

to a reversionary right to a freehold land which can be protected by a caveal.

o if the land over which the Caveator claims he has an inlerest is not subject o LTA

this is not an interest capable of being protecied by way of a caveat,

37 Caveatable interest

48,

The Defendant is claiming shares for TLTB under that. This is clearly not an interest that
the Defendant can claim without concurrence of TLTB. At the same time this is a clamn
for shares in Plaintill. Such a share claim is not recognised under Sections 106 and 107 of
I TA as it is not an interest in land. A corporate emtity and ownership of its shares are

distinct from the assets of such entity.

12




49,

30

52

The meaning and the scope of application of section 106{a) was comprehensively
explored by the Fii Court of Appeal in Cambridge Credit (Fifil Lintted v W.F.G,
Limitedd (197521 FLR {82 a1 [B4H-185A, where it was held that —

“The [Caveator] nper however, bring Hself within the provisions of
Section 116 and in order to do this must satisfy the conrf that the following
are fulfilled

(1) Thet it i a person cluiming to be enitfed to or 1o be heneficiully
interested in any land extate or interest under the act, and

£2)  Thot is it so claiming by virtue of any unvegistered agreement or

ather instrument oF trarsmtission or anv rust expresyed or implicd
or atfterwive Rewsoever.

In Staples & Co v Corby and District Land Registrar (1900} 19 N.ZT.R517 where

Stout CI ot page 536 saud;

"Before a person con coveal under this sectinn he must be o peryon who
cletins to be entitled 1o the land, or any estate or imerest in the tand, or (o
he "heneficially interested” in the land, or in any esrafe or imteress in the
land, and the person in cither evemt must claim "hy virlue of any
unregistercd  aprecement,  vr other  ingtrumient or fransenission”
{ransmission meaning acguirement hy iiife ar estate consegient on dedih,
will. istestacy. bankruptcy. &ci or of any rust expressed or implied. or
atherwive Rowsoever”

Section 106 of the Fijl Act is designed to protect unregistered instruments in land. For
instance an agregment for sule and purchase. an unrepisicred mortgage, an agreemeit to
glve @ morgage, or an option 1o purchase land are just a few examples o) mmregistered

instruments which are capable of being protected by the lodging of a caveat.

Strangely 3" caveatable interest is relation to alleged right of TLTB to claim shares in
Plaintiff, in 1erms of old cause 15 of the lease agreemoent between TL'IH and lessee,
There are two aws in this alleged caveatable interest, Iirst the present {lause 15 docs
not conlain such right for ordinary shares. except 1n a case of issuance ol redecmable
shares, which had not arisen. Second, even if such a share claim is recognized it cannot

be the basis fuor a caveal on an asset belonging to the Maintff. At maximum the claim

13




will end with allocation of shares and or damapes to *Native Owners', Liven then such
‘Native Owners' will become minority share holder through TETRE and their night of first
refusal will limit 1o the proporiionate number of shares in Plamtifl. Such allocation of
shares will not be a basis for caveat of the land leased to the Plainnff. So a claim lor

shares in Plaintiff cannot be a caveatable interest.

4™h Caveatable [Interest

nER

55

Fourth caveatable interest also rights 1o shares pursuant to old clause 15 of NIL 14616,
This provision 1z ne longer applicable as substituted provision is now regestered through a
variation, The Befendant™s interest is based on beneficial rights under exisied provision

that is no longer applicable.

These clauses were removed by Deeds of Amendmemt to both Leases dated 22 Seplember
2015 These Deeds preceded the lodgement of the Caveats {which occurred on or about 3

Mavember 201 57.

Fven if the above had aot vecurred, these clauses conferred specific rights under the
lLeases on TL'TR to shares in the lessce, and other related sharehaolding rights (some time-

limited) under each of the | eases.

The Caveator claims, in support of the Caveats, that he has beneficial interest in shares in
the Plaintiffs. The Plamntffs deny that any such interest exists. However, more
fundamentally. a claimed interest in shares is not a claim to “any lamd . or an cstate or
imterest therein™ in terms of 5. 106 of the Land Transfier Act. Shares of an entity would nin

grani shareholder to caveat property of such entity,

Lven if the Caveats can be treated as asserting a representative right the “trust” does not

give aright to a caveatable interest.
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5K What is the nature of the “trust” from which [he tuterest is claimed” It is 4 specific
statutory irust created by the (Tauwkei f.and Trust AcL, arising out of the vesting of conirel

of all i Taukes land in TETB frefer s.4(1} of the iTankes Land Trust Acty,

39 An [Taukei land owner has an interest in good administration of the 1rust property, That
may give the landowner the right to sue TLTEB for any claimed breach of trust. | lowever
it does not give to the Caveator the right to lodge the Caveats over the Leases based
on claim for shares in an entity that is the lessee, The Lease is a contract hotween the

TLTR and the Plaintify It i not a contract between the Caveator #nd the Plaintiff

CONCLUSION

60.  There are no caveatahle Interest recognized in law to support the extension of the caveat.
In any evem fundamentaliy. the Plaintiff tannot persenally todge a caveat against
NLI4519 as claimed in the said Caveat No 820302, Hence it is reimoved forthwith and

cost of this applicaiion s summaniy assessed al $2.000.
FINAL ORDERS

a, The Caveat No 820302 is removed forthwih,

b. Cost of this aclion is sumenarily assessed a1 $2_000).

Dated at Suva this 20t day of November, 2017

Justice Deepthi Amaraty nga
High Court, Suva
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