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3. That costs be cost in the cause

This motion is again supported by an affidavit sworn by the plaintiff. It is
evident in its draft itselt that, a blanket order is sought by the plaintiff to cover
up all the defects which are, seemingly, unknown to himself. This is a very
general attempt or rather an attempt by the plaintiff to shoot in the dark without
having any idea about the exact defects of his own affidavits that were
previously filed in court. This last attempt was made on 15" of May 2017 and
whereas the hearing was fixed on 22" May 2017- the day before yesterday. The
returnable date of this last motion was last Friday (19.05.2017). Having confirmed
the receipt of this notice of motion, the counsel for the defendant objected this
motion and sought time to file affidavit in opposition to this motion. There again,
the counsel for the defendant as he usually did, stated that, the last affidavit
supporting the motion filed on 19.05.2017 too is defective, but he did not want to
divulge the same defect. At the same time, the plaintiff’s solicitor moved to file
another affidavit ractifying all the defects. Since the hearing of original summons
for striking out was fixed for hearing on 22.05.2017, this court ordered the
defendant to take up any such objection at the hearing given the fact that any
leave for the defendant to file the objection would make the hearing impossible
on 22.05.2017. The court equally disallowed the plaintiff’s application to file

another affidavit.

On 22.05.2017 (Monday), the matter was taken up for hearing on the summons
for striking out. The counsel for the denfendant took up an objection on the
appearance of the particular solicitor, who appeared for the plaintiff on that day.
Having considered the rationale and principles of the said objection, the court
upheld it and disallowed the particular counsel. However, the court was
reluctant to adjourn the matter considering its age and wanted to proceed with
the hearing. The plaintiff then asked the court to give 24 hours time to retain
another lawyer to represent him. Considering his right to retain a lawyer, this

court gratned time till yesterday, subject, however, to the agreed cost.
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The new solicitor was present yesterday for the plaintiff and the matter was
taken up for hearing. The counsel for the denfendant then divulged his top secret
on the defects of all four affidavits filed by the plaintiff. He argured that none of
the affidavits was made on oath by the deponent and all of them are devoid of
any oath. In other words, the plaintiff did not make oath in the first paragraph of
all the affidavits as it is usually done by all deponents. Instead, he stated that, he
is the plainitiff in the first paragraph of all the affidavits and then went on to his
other averements. The counsel for the defendant then raised a preliminary
objection that, all the affidavits are not in compliance with the rules and ought to
be struck out. He further argued that, though there is no express provision in the
High Court’s Rule of Fiji which mandates that an affidavit must commence with
the oath, the Supreme Court Practice, generally known as White Book will apply
in Fiji, by virture of O.1, 1.7 of the High Court’s Rules of Fiji. He then highlighted
the page 524 of the White Book 1967 Volume 1 where it states under the sub title
‘Commencement of Affidavit’ that, “An affidavit must commence by stating
that, the deponent malkes oath”.

Refering to the decision in Denarau Corporation Limited v. Vimal Deo [2015]
FJHC 112; HBC32.2013, the counsel for defendant argued that, this is an objection
in law and can be raised at any time and any stage of proceedings. He further
argued that, this defect can not be cured and all the affidavits should be struck

out for their irregularity.

Conversely, the counsel for the plaintiff argued that, the only requirement of an
affidavit under O. 41, r. 1 (8) of the High Court is that ‘every affidavit must be
signed by the deponent and the jurat must be completed and signed by the persons before
whom it was sworn’. All four affidavits filed by the plaintiif fulfilled this
requirement and they are in accordance with the rules, he further argued. Citing
the decision in Chandrika Prasad v. Republic of Fiji & Attorney General [2001]
HBC 0217/00L 17 January 2001 plaintiff's counsel argued that, in any event the
defects can be cured and those affidavits may be allowed to be used in evidence

notwithstanding their defects.
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The first question to be decided by this court is whether those affidavits are in
compliance with the rules or not. In Chandrika Prasad v. Republic of Fiji &
Attorney General (supra) His Lordship the Chief Justice Gates (as His Lordship
then was) allowed 3 defective affidavits to be used in evidence notwithstanding
the non-compliance with the mandatory rule of O.41, r.9 of the High Court’s
Rules. In that case, the affidavits were devoid of the indorsement required under
the said O.41, r.9. In the case before me, the crux of the argument of the
defendant’s solicitor is that, all those four affidavits filed by the plaintiff are
devoid of any oath and not affidavits at all due to their irregularity. Thus the
facts of that case are different in my view and that case has no application in the
case before me as all four affidavits, as claimed by the defendant, lack the

qualification of a valid affidavit due to their irregularity.

Black’s Law Dictionary in 10" Edition at page 68 defines the affidavit as “a
voluntary declaration of facts written and sworn to by a declarant, usu. Before an officer
authorised to administer oaths’. In the meantime Osborn’s Concise Law Dictionary
in 11* Edition at page 22 gives definition as ‘a written sworn statement of evidence’.
Thus an affidavit is a voluntary declaration by a declarant of the facts written
and sworn by him. According to above definition, there must be a declaration by
the deponent and it should be sworn by him or her, before a person who is

authorized to administer oath or take affirmation.

The High Court’s Rules in O. 41, r. 1 provides for the for the Forms of an Affidavi.
It reads as;

Form of Affidavits (0.41, r.1)

1.-(1) Subject to paragraphs (2) and (3), every affidavit sworn in a cause or
matter must be entitled in that cause or matter.

(2). Where a cause or matter is entitled in more than one matter, it shall be
sufficient to state the first matter followed by the words “and other matters”, and
where a cause or matter is entitled in a matter or matters and between parties ,
that part of the title which consists of the matter or matters may be omitted.
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sworn. An essential part of an affidavit is that it is a statement made on oath or
affirmation. An affidavit must be signed in front of a person who is specifically
authorised by the law to administer an oath or take an affirmation. The affidavit
is signed by both the person making the affidavit and the authorised person at
the time of making oath or affirmation. The rationale is that, the deponent is
giving evidence on the facts averred therein and such evidence must follow the
oath. If not, it will be a mere sworn statement which lacks the evidential value.
For the above reasons, I uphold the preliminary objection of the counsel for the
defendant and declare that, all four affidavits, filed by the plaintiff in opposition
to summons for striking out the matter for want of prosecution, are inadmissible
and can not be received in evidence in the present application as they are not in

compliance with the rules.

The defendant’s solicitor further argued that, all those affidavits filed by the
plaintiff should be struck out for non-compliance and the materials contained in
the affidavit filed by the defendant should be considered as unchalllanged and
uncontested. He also drew the attention of the court to the O. 2, r. 1 and
addressed on the consequence of non-compliance. The next question, therefore,
is whether those affidavits should be struck out as argued by the defendant’s

solicitor for non-compliance or not.

The rules provide for the forms and procedure of filling and serving the
affidavits. The failure to follow such procedure would be considered as non-
compliance with the rules. However, the question is what would be the reaction
of the court in such a situation. At this juncture, I draw my attention to the O. 2,

r. 1 of the High Courts Rules which reads as;

Non- Compliance with rules (0.2, r.1)

1. —(1) Where, in the beginning or purporting to begin any proceedings or at any
stage in the course of or in connection with any proceedings, there has, by reason
of anything done or left undone, been a failure to comply with the requirements of
these Rules, whether in respect of time, place, manner, form or content or in any
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without even giving an audience to him. Ultimately this would violate his
constitutionally guaranteed right of access to justice and the right to have his
matter determined by this court. The section 15 (2) of the constitution provides
that ‘every party to a civil dispute has the right to have the matter determined by
a court of law or if appropriate, by an independent and impartial tribunal’. At
this point we should not lose sight of the section 6 (1) of the Constitution which
provides that the Chapter on bills of rights binds judicial branch of the
government as well, unlike some other jurisdictions where the judicial branch is

excluded in terms of bills of rights.

The fundamental of natural justice is that every person against a claim or charge
is made, must be given reasonable opportunity to present his case. This was laid
down in many cases. In Cameron v Cole [(1994) 68 C.L.R. 571, p 589] Justice Rich
stated as follows:

“It is fundamental principal of natural justice, applicable to all
courts whether superior inferior, that a person against whom a
claim or charge is made must be given a reasonable opportunity of
appearing and presenting his case”

In Grimshaw v Dunbar [(1953) 1 ALL E.R 350, p 3551, Lord Justice Jenkins
stated as follows:

“Be that as it may, a party to an action is prima facie entitled to
have it heard in his presence. He is entitled to dispute his

rr

opponent’s case and cross examine his opponent’s witness...... .

As mentioned above, the original application is the summons filed by the
defendant to strike out the claim of the plaintiff for want of prosecution and

abuse of court process under O. 25, r. 9. The said rule provides that;

(1) If no step has been taken in any cause or matter for six months then any party
on application or the court of its own motion may list the cause or matter for
the parties to show cause why it should not be struck out for want of
prosecution or as an abuse of the process of the court.
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