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evidence you do not accept and what evidence you are not sure about; and when you

come to consider your opinion, you and you alone, must do that.

You do not have to decide every point which has been raised; only such matters as will
enable you to say whether the charge laid against the accused has been proved. You will
do that by having regard to the whole of the evidence including the material tendered as
exhibits and forming your own opinion about the witnesses, and which evidence is
reliable and which is not. The evidence consisted of the oral testimony of witnesses and

the material tendered as exhibits.

You all have been chosen from the community and represent a pool of common sense,
knowledge and experience of the conduct of human beings in our community. You have
sworn an oath or affirmed that you will deliver a true opinion according to the evidence.,
Therefore you must decide this case only on the evidence which has been placed before

you.

You must reach your opinion on evidence. Evidence is what the witnesses said from the
witness box, documents and other materials received as exhibits and agreed fact. This
summing up, statements, arguments, questions and comments made by the counsel of the
parties are not evidence. The opening address of the learned counsel of the prosecution is
not evidence. The purpose of the opening address by the learned counsel for the
prosecution is to outline the nature of evidence intended to be put before you. The
closing addresses of the counsel of the prosecution and the accused are not evidence
either. They are their arguments, which you may properly take into account when you

evaluate the evidence, but the extent to which you do so is entirely a matter for you.

If you heard, or read, or otherwise learned anything about this case outside of this
courtroom, you must exclude that information or opinions from your consideration. You
must have regard only to the testimonies, agreed facts and the exhibits put before you in
this courtroom during the course of this trial. Ensure that no external influence plays a

part in your deliberation.
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As judges of facts you are allowed to talk, discuss and deliberate facts of this case only
among yourselves. However, each one of you must reach your own conclusion or form
your own opinion. You are required to give merely your opinion but not the reasons for
your opinion. Your opinion need not be unanimous. I must advice you that I am not
bound by your opinion, but I assure you that your opinion will assist me in reaching my

judgment.

Moreover, | must caution you that you should dismiss all emotions of sympathy or
prejudice, whether it is sympathy for or prejudice against the accused or anyone else. No
such emotion has any part to play in your decision, nor should you allow public opinion
to influence you. You must approach your duty dispassionately; deciding the facts solely
upon the whole of the evidence. It is your duty as judges of facts to decide the legal

culpability as set down by law and not the emotional or moral culpability of the action.

Matters which will concern you are the credibility of the witnesses, and the reliability of
their evidence. It is for you to decide whether you accept the whole of what a witness
says, or only part of it, or none of it. You may accept or reject such parts of the evidence
as you think fit. It is for you to judge whether a witness is telling the truth and is correctly
recalling the facts about which he or she has testified. You can accept part of a witness’s
evidence and reject other parts. A witness may tell the truth about one matter and lie
about another; he or she may be accurate in saying one thing and not accurate in another

thing.

Tn assessing evidence of the witnesses, you must consider whether the witness had the
opportunity to see, hear and or feel what the witness is talking in the evidence. You then
should consider whether the evidence presented by the witness is probable or improbable
considering the circumstances of the case. Apart from that you are required to consider
the consistency of the witness not only with his or her own evidence but also with other

evidence presented in the case.
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It is your duty as judges of facts to consider the demeanor of the witnesses, how they
react to being cross examined and re-examined, whether they were evasive, in order to

decide the credibility of the witness and the evidence.

Burden and Standard of Proof

13.

14.

15.

[ now draw your attention to the issue of burden and standard of proof. The accused is
presumed to be innocent until he is proven guilty. The presumption of innocence is in

force until you form your own opinion that the accused is guilty for the offences.

The burden of proof of the charge against the accused person is on the prosecution. It is
because the accused is presumed to be innocent until he is proven guilty. In other words
there is no burden on the accused person to prove his innocence, as his innocence is

presumed by law.

The standard of proof in criminal trial is “proof beyond reasonable doubt”. It means that
you must be satisfied in your mind that you are sure of the accused person’s guilt. If
there is a riddle in your mind as to the guilt of the accused person after deliberating facts
based on the evidence presented, that means the prosecution has failed to satisfy you the
guilt of the accused person beyond reasonable doubt. If you found any reasonable doubt
as to the commission of the offence as charged or any other offence by the accused, such

doubt should always be given in favour of the accused person.

Information

16. The accused is being charged with one count of Criminal Trespass, contrary to Section

387 (1) (a) of the Crimes Decree, one count of Common Assault, contrary to Section
274(1) of the Crimes Decree and one count of Rape contrary to Section 207 (1) and (2)
(b) of the Crimes Decree and one count of Rape, contrary to Section 207 (1) and (2) (a)
of the Crimes Decree. The particulars of the offences are before you, hence I do not wish

to reproduce them in my summing up.
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The prosecution has charged the accused with four counts. As judges of facts, you are
required to consider each and every count separately. If you found the accused is guilty of
one count that does not automatically make him guilty for the remaining counts.
The prosecution alleges that the accused entered into the house of the victim in the night
of 7th of July 2010 with intent to commit an offence. He then punched on her arms and
dragged her inside the bed room. He then inserted his finger into her vagina without her
consent and then inserted his penis into her vagina without her consent and had sexual
intercourse with her.
Accordingly the main elements of the first count of Criminal Trespass are that;

i) The accused,

ii) Entered into the property of the victim,

iii) With an intent to commit an offence on the victim ,
The main elements of the second count of Common Assault are that;

i) The accused,

ii) Unlawfully,

iii) Assault the victim by punching on her right arm.
Assault means any form of hostile or adverse act done towards the victim. If such hostile

or adverse act was done on the victim without any lawful ground, then accused has

committed an offence of Common Assault.
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22.  The main elements of the offence of Rape as charged under count three are that;

i) The Accused,

ii) Penetrated into the vagina of the victim with his finger,

iii) The victim did not consent to the accused to penetrate into her vagina with his

finger,

iv) The Accused knew the complainant was not consenting for him to insert his finger in

that manner.

23.  The main elements of the offence of Rape as charged under count four of the information

are that;

i) The Accused,

ii) Penetrated into the vagina of the victim with his penis,

iii) The victim did not consent to the accused to penetrate into her vagina with his penis,

iv) The Accused knew the complainant was not consenting for him to insert his penis in

that manner.

24. 1 know draw your attention to the agreed facts that are before you. They are the facts that
the prosecution and the defence have agreed without any dispute. Hence, you are allowed

to consider them as proven facts beyond reasonable doubt.

25.  The accused has stated in his caution interview given to the police that he was not present
at the house of the victim during the time material to these offences. He has completely
denied these charges. The caution interview of the accused is tendered as one of the

prosecution’s exhibits. Hence, it is the onus of the prosecution to prove beyond
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belief in consent is not the same thing as a hope or expectation that the victim was
consenting. You must consider whether the accused knew either that the victim was not
in a condition or a position to make a choice freely and voluntarily, or the victim had
made no choice to agree to sexual intercourse. If you conclude that the accused believed
that the victim was consenting, you must then consider whether such belief of the
accused was reasonable under the circumstances that was prevailed at the time of the

alleged incident took place.

You must bear in mind that offences of sexual nature do not need the evidence of
collaboration. It means that if you are satisfied with the evidence given by the victim and
accepts it as reliable and truthful, you are not required to look for any other evidence to

support the account given by the victim.

One or more of you may have assumptions as to what constitutes rape, what kind of
person may be the victim of rape, what kind of person may be the rapist or what a person
who is being or has been raped will do or say. Though such assumptions are natural in
ordinary life, it is important that you must leave behind such assumptions as there is no

stereotype of circumstances for a rape or a rapist or a victim of rape.

Offences of this nature can take place in any circumstance between any kinds of persons,
who act in a variety of ways. You must approach the case dispassionately, putting aside

any view as to what you might or might not have expected to hear, and make your

judgment strictly on the evidence that you have heard from the witnesses and the exhibits

during the course of the hearing.

It is your duty as judges of facts to assess the evidence in order to determine whether the
victim gave her consent to the accused for this alleged sexual intercourse. In doing that,
you must be mindful that not to bring in to the assessment of the evidence any
preconceived views as to how a victim of rape in a trial such as this should react to the
experience that the victim had gone through. Every person has his or her own way of

coping with such incident. Some may display obvious signs of distress and others may





















