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RULING 

A. INTRODUCTION 

PLAINTI FF 

DEFENDANT 

I. The Plaintiff fil ed thi s Summons for interim payment pursuant to OnJer 29 rules 10 and 

12(c) seeking following orders inter ali a, 

1I. That an il1le";/II payment il1 fhe .\ 1111'1 uf 5]5.000 be IIwde herein /0 /he PI(filllifi 

PlIrSlIlIlllfO Order 29 rllle j 0 and mle j 2(c) of/he High COllr/ rllles 0/ Fiji. 

b. Thw this Honorable cOllr/ give slIch /iw/her direc/ion /01' /he .(lw/her condllc/ oI/he 

wi/hill lie/ion pllrSlIOI7I/o Order 29 rule l.f. 

c. Other relie/ as /his hOl1orable cOllr/may deemjlls/. 

2. The Plainti ff filed hi s affidavit in support lVit h this ummons. The Defendant. upon being 

served with thi s SUlllmons. fil ed hi s affidavit in opposition. Subsequentl y. this Summons 

was set down tor hearing on the 2nd of April 2014, where the counse l for the Plai nti ff and 



the Defendant made their oral arguments. Apart from their oral argument. the) 

submitted their respective wriuen submission at the hearing. Having considered the 

Summons, respective affidavits, oral arguments and written submissions of the Plainti fr 

and the Defendant. I now proceed to pronounce my ruling as follows. 

B. BACKGROUND, 

3. The Plaintiff instituted this action by way of a writ of summons against the Defendant 

seeking following relief inter alia : 

a) Special Damages, 

b) General damages. 

c) Interest pursuant to seclion 3 law reform (Miscellaneous) ( Interest) Act Cap r , 
d) Post judgment interest. 

e) Costs, 

j) Such olher relief as the cOllrt deem. 'jusl and eqllilable in Ihe circumstances, 

4. This is an action for the damages for personal injuries. The claim is founded on an 

accident took place on the 25'h of May 2013 where the motorbike driven by the Plaintiff 

was collided with the vehicle driven by the Defendant alone the Queens road, Nakauleve, 

avua. The Plaintiff claims that he sustained serious injuries as a result of this accident 

and the accident was caused by the negligence of the Defendant. He claims Special and 

General Damages from the Defendant for the injuries and the pain he sustained and 

subsequence difficulties he suffered as a result of this accident. 

5. The Defendant served his acknowledgment of service on the 29'" of October 20 13 ancl 

served his statement of defence on the 13'h of November 2013 . Subsequently the Plaintiff 

filed this Summons for interim payment on the 9'h of December 2013 together with his 

affidavit in support. 

The Plaintiff's Submiss ions, 
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6. The Plainti ff stated in hi s affidavit in suppoli that thi s accident was occurred due to the 

negligence of the Defendant. He stated that whi le he was heading to Pacific f-I arbour 

from Suva alone the Queen ·s road on hi s motorbike, the Defendant who had parked hi s 

vehicle on the road. without notice or any signal drove it on to the road and made a 

sudden U-turn in front of the Plainti ffs motorbike. The motorbike of the Plaintifr 

collided with the Defendant's vehicle and he sustained se rious injuries as a result of that. 

The Plaintiff tendered a copy of the Motor vehicle accident report dated 24th o f 

September 20 13 as an annexure to hi s affidavit. 

7. The Plai nti ff further deposed that he suffered from open segmenta l fracture to the right 

tibia and fibula. lacerations to his back and hip as we ll as ab ras ions to hi s head. He 

tendered a medical report dated 22nd September 20 t3 as an annex ure to hi s affidavit. He 

was hospita lised and treated at the Navua Hospital , CWM hospital and then at the Suva 

Private Hospital. He stated that due to these injuri es he was not ab le to attend to hi s work 

and as a result of that. he was terminated. He claimed that he is suffering from ongoing 

pain and suffering and loss amenities of life alone with past and future economic loss due 

to these injuries. 

The Defendant's Submissions, 

8. The Defendant is objec ting for thi s Summons and contended that the injuries are hea ling 

as per the medical report tendered by the Plainti ff. The Defendant further claimed that the 

Plaintiff was not terminated, but he was given a redundant package by hi former 

employer. The Defendant mainly argued that the Plai nti ff failed to provide an) 

substantial documentary ev idence to substantiate his claim for thi s interim payment. 

C. THE LAW, 

9. Order 29 pali 11 deal s with the interim payments. where 0 29 r 10 ( 1) states that; 
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.. The Plailltiff may, at any lime after Ihe writ has been sen'ed on a defenda l1l and the 

time limited for him to acknowledge service has expired, apply 10 the court for an order 

requiring Ihal Defendal1lto make all il1lerim payment ". 

10. An application for interim payment should be made by Summons together with an 

affidavit in support. The affidavit must cOJ1lain wi th the verified information of the 

amowlt of damages. debt or other sum to which the application relates and other grounds 

of the application. FUl1hermore, the applicant is required to provide any documentary 

evidence relied on by him in support of the application . 

11. Order 29 rule 11 Cl) has provided the grounds to be considered for an application for 

interim payment in respect of damages, where it states that ; 

"!fan the hearing of an application under rllle 10 in an actionfor damages, the court is 

satisfied-

a. That the Defendal1l against whom the order is sought ( in this paragraph r~ferred 10 

as .. re~ponden! ') had admilled liability for the Plail1l!ff's damages; or 

b. That the Piail1lijJ has obtained judgmel1l against Ihe respondent for damages to be 

a sessed; or 

c. That if the action proceeded to trial. Ihe Plail1l!ff would obtain a j udgmellt for 

subsral1lial damages againsr rhe responden! or. where Ihere are tl1'O or more 

defendal1ls, against any of them, 

The cOllrr may. if ir rhink fit and subjecr to paragraph (2). order the respondel1l to 

make an interim payment of such amoul1I as it think j llsl, nor exceeding a reasonable 

proportion of the damages which ill/he opinion of the courr are likely to be recovered 

by rhe Plail1l!fI afier taking into aCCOUI1l any relevant counterclaim on which the 

respondenl may be entitled to reply; .. 

12. The court is not allowed to make any order for interim payment under 029 rll unless it 

satisfied that the Defendant is a person who is insured in respect of the PlaiJ1lirrs claim. 

or a public authority. or a having means and resources which enable him to make such 

interim payment. (0 289 r 11 (2). 
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13. Nei ll 1. J. in Schott Ken! v Bcnlly (1991) 1 Q .B 61) ) has o utlined an inclusive 

description of the procedure for the application for interim payment. where he held that: 

"fi"om the wording of the relevant rules Clmlform these CllIlhorities it seems clear; 

(i) That rules II and 12 of Order 29 fi"om part of a single code; see Shearson 

Lehman (19 7) W.L.R . ./80, ./92 h per Nicholls L.J., 

(ii) That under both rules the COI/I'I approaches the malleI' in /lVO stages. 

(iii) ThaI a! Ihe first stage the court has to consider whether it is "satisfied" ~rone of 

the malleI'S set out in sub-paragraph (a). (b) and (c ) of Ihe rllles. Thlls for 

example, in a case where rule 11 (1) (c) is relied on the COllrt has to be satisfied " 

that, if the action proceeded to trial, the Plaintiff wOllld obtain judgment /01' 

substantial damages against the respondent or where there are MO or more 

defendants. against any of them " ......... 

(iv) That in order/or the court to be sati;jied tha! the plaimiffwould obtainjudgmelll: 

"Something more than a prima facie case is clearly required; but nOI proof 

beyond reasonable doubt. The burden is high. But it is a civil burden on Ihe 

balance 0/ probabilities, not a criminal burden " see Shearson Lehman (1987) 

W. L. R . ./80, ./89, per Lloyd L.J ....... ...... .. ... .. 

(v) Tha! (1/ the second stage the court, if satisfied that the plaintiff would recover Cl 

substantial Slim, may then proceed. if it thinks fi t. to order an interim payment" 

a/such amount as it thinks just". At this stage under rule 1(1) the payment I11l1st 

not exceed; 

" a reasonable proportion of the damages which in the opinion ~r the COllrt ure 

likely to be recovered by the plaintif! a/ter taking into account any relevalll 

contributory negligence and any set off cross claim or coumerciaim on which the 

respondent I/lay be entitled 10 rely ". 

D. ANALYSIS, 
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14. Having reviewed the relevant laws and legal principles pertaining to illlerim paymenL I 

now turn to analyses the evidence presented before me with the relevant laws and 

principles. 

15. The onus is on the Plaintiff to satisfy the coul1 that if this action proceeded to trail. he 

would obtain judgment for substantial damages. As outlined by Ne ill L . .J in Sehot! Kern 

Ltd v Bentley ( supra) the burden is high, though it is a civil burden on the balance of 

probabilities. 

16. The Plaintiff' s claim is founded on his allegation that this accident was caused due to the 

negligence of the defendant and he suffered serious injuries as a result of it. The Plaintiff' 

tendered a copy of the motor vehicle accident repol1 dated 24'h of September 2013 and a 

copy of his medical report dated nnd of eptember 2013 issued by the Suva Private 

Hospital together with few photographs of his injuries. He further claims that he was 

terminated from his employment due to his injuries sustained as a result of this accident. 

17. The Defendant has not raised any form of a defence rather than a mere denial of' the 

statement of claim in his statement of defence. In his affidavit in opposition to thi s 

application. the Defendant contended that the injuries are healing as per the medical 

report and the defendant was not terminated but offered a redundanc) by hi s employer. 

Moreover. he contended that the Plaintiff has fai led to provide documentary evidence to 

support his claim as required by 0 29 r 10 (3) Cb). 

18. The motor vehicle accident report made by the Navua police station confirmed the 

occurrence of thi s accident involving the Plaintiff and the Defendant on 25'h of Ma) 

2013. The report concurred with the Plaintiff's allegation of negligence and it further 

confirmed that the Defendant was convicted for the offence of "Dangerous driving 

occasioning grievous bodily harm" in the avua Magistrates' court on 22 nd of Jul y 2013. 

19. The Plaintiff claimed in his affidavit in support that he suffered from open segmental 

fracture to the right tibia and fibula. laceration on his back and hip and abrasions to hi 

head. However. the medical report tendered by the Plaintiff only confirmed that he had 
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fractures to the ri ght tibia and fibula and no reference to any other injuries. The report 

confirmed that he is only stable on crutches and hi s fractures are hea ling. 

20. With the ev idence presented before me, I 3m sati sfied that the Plaintiff wo uld be able to 

sati sty the court that thi s acciden t has aClllall y occurred and the Pla int iff had sustained 

segmental fractures to the right tibia and fibul a. Furthermore he wo uld be able to sat isfy 

that he is not able to walk and only stable on crutches. 

2 1. Meantime, I find that the Plaintiff has not properl y verifi ed the amoun t of the damages 

and failed to provide any documentary evidence to substant iate any c lai m of spec ia l 

damages which he sought. In respect of the loss of employment. it is not specifica ll y 

clear that he was offered this redundancy due to his injuries or due to an interna l 

restructuring scheme of the employer. The second paragraph o f the letter dated 171h of 

.July 2013 of hi s employer has not clea rl y specilied the abi liti es referred therein was in 

respect of hi s phys ical inabili ty caused by thi s injuries or hi s profes iona l or technical 

ability. 

22. Having cons idered the ev idence presented before me during the hearing of thi s 

application. I am sati sfied that the Plaintiff would obta in a judgment fo r substant ial 

damages for the accident and injuries he suffered as a result of thi s accident if thi s action 

proceeded to trial. The Plaintiff has not properl y verified the amount he sought in th is 

Summons wherefore; the court is not in a position to properl y cons ider the amount of 

interim payment sought by tile Plaintiff. Nevertheless, I cou ld say that if the Plaintiff 

receives an award on the lowest sca le for the injuries and the pa in he suffered as 

mentioned in paragraph 20 above as a result of thi s accident, it would probably go above 

the amo unt he sought in this Summons. though it is not possible to say that the amount he 

is seeking in thi s summons is a reasonable proportion of the awa rd he wo uld obtai n at the 

conclusion of the trial. The Plaintiff is st ill recovering from the injuries and no permanent 

disabilities have yet been determined. though the injuries sustained were serious. In vie" 

of these reasons. I determine an interim payment of $ 10,000 is a just and a reasonable 

proportion of the damages the Plaintiff would obtain if the action proceeded to trial. The 

defendant is represented by his insurer during the hearing of thi s Summons, wherefore 
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this order of interim payment does not fall with the restriction stipulated under 0 29 r 11 

(2). 

23. In conclusion, I make followi ng orders that; 

a. The Plaintiff is granted an interim payment of $ 10.000 to be paid by the Defendant to 

the Plaintiff within 21 days of the date of this order. 

b. The Plaintiff is awarded cost of $ 300 assessed summarily, 

c. The Registry is order to take steps pursuant to Order 29 rule 15 of the High Court in 
respect of thi s Summons. 
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