
IN TH ~ HIGH COURT OF FIJI 
i 

AT SU YA 
CIVILiJ URISDI CTION 

BET\\EEN 

AN D 

AND 

Civil Action No. HBC 218 of 2009 

I-I USSAN BANO of Lot 35 . Stage 11. 8 Miles. Narere. Nas inu. 
B usiness\\·oman. 

PLAINTIFF 

MOHAM MED RASHID of Wainiyaku, Taveuni. Driver. 
FIRST DEFENDANT 

CREDIT CORPORATI ON (FIJI) LIMITED a body incorporated and 
registered under the laws of Fiji and having it s registered office at Credit 
HOllse. 10 Gorrie Street. Suva. Fij i Islands. 

Actin g Master Thushara Rajas in ghe 

Mr. Vinit Singh for the PlaiI11 iff 
Mr. Naidu . for the Defendants 

SECON D DEFEN DANT 

Date . Hearing: 5'" February, 201 4 
17'h A pril , 2014 Date o f Rulin g : 

RULING 

A. INTROD UCTION 

I. The Plaintiff fi led this Summons pursuaI11 10 Order 18 ru le 18 (I) and inherent 

jurisdiction of this court seeking foll owi ng orders inter alia. 

I. That the DcfcndaI11' s counterclaim be struck out and dismissed \\ ith cost on an 

indemnity basis 10 the PlaiI11iff. 
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I. That the Plaintiffbe granted leave to refer to the Affidavit in reply of Mohammed 

Rashid filed on 2-l1h of January 2013 at the hearing of this application. 

2. he Plaintiff further stated in the Summons that the ground of this application is that the 

efendanfs counterclaim discloses no reasonable cause of action against the Plaintiff. 

ccording to Order 18 rule I (2). no evidence shall be admissible on an application made 

n the ground of disclosing no reasonable cause of action. Accordingl y. this Summons 

vas set down for hearing on the 51h of February 2014. where the learned counsel for the 

laintiff and the Defendant made their oral arguments and submissions. The learned 

ounsel for the Defendant tendered his written submi ssion during cause of the hearing. 

-Iaving considered the Summons. oral and written submissions of the counsel. I now 

roceed to pronounce my ruling as follows. 

B. BACKGROUND, 

3. The Plaintiff instituted this action against the 1st and 2nd Defendants by way of a writ of 

summons seeking following orders inter alia. 

I. An injunction restraining the 1'1 and 2nd Defendants whether by himself or b) 

anyone else or any agent from sell ing or attempting to sell. deal in or dispose olT 

the said vehicle. 

11 . A declaration that the said motor vehicle No DW 952 IS the properly of the 

Plaintiff. 

Ill. An order that the transfer of the motor vehicle to the 1'1 Defendant be set aside on 

the grounds that it was obtained fraudulently or alternativel). 

IV. Redemption of the debt owed to the 2nd Defendant. 

v. Del ivery of the said vehicle to the Plaintiff on redemption. 

VI. .Judgment against the I st Defendant for the sum of $2-l .250 being the monies 

earned for usage of vehicle. 

VII . Interest accumulated under the aforesaid Bill of Sale until judgment day. 
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4. 

5. 

11. 

Parking fees at the sum of $5 .00 per day until judgment day. 

General damages. 

Interest. 

Costs. 

Any other orders deemed just to this Honourable court. 

he Plaintiffs claim is founded on her allegation that the 1'1 Defendant falsely and 

~
. tentionally misrepresented her that he will pay the debt owed by the PlaintifT to the 2nd 

efendant and induced the Plaintiff to transfer the vehicle registration No DW 952. 

aving transferred it to his name, the I SI Defendant failed to pay the debt owed by the 

flaintiff to the 2nd Defendant. Eventually the vehicle was repossessed by the 2
nd 

befendant. 

I he Plaintiff subsequently withdrew his claim against the 2nd Defendant. The tirst 

befendant served his amended statement of claim and counterclaim on 291h of June 2011. 

he Defendant denies the allegation made by the Plaintiff in hi s statement of claim and 

tated that the vehicle was sold to the Defendant free of any cncumbrances. In view orthe 

tatement of defence. the vehicle was actually so ld by the Plaintiff as for the pan 

onsideration of the land he purchased from the Defendant's father. The Defendant stated 

hat the Plaintiff paid $48,740 into the account of his father and transferred this vehicle 

or $ 10,000 as part of the considerat ion for that sale of the land. He further stated that the 

lainti ff has not notified the Defendant about any money due and owed to the 2nd 

efendant in respect of this vehicle. He categorically denies any arrangement that he 

greed to pay the debt owed to the 2"d Defendant. 

6. laving answered the Statement of Claim. the Defendant claims against the Plaintiff that 

le is the registered owner of the vehic le No DW 952 which was transferred to him by the 

lainti ff for a sum of $10.000. He claims that the Plaintiff has not paid back the said 

amount as the vehicle is now in her custody. Wherefore the Defendant al leges that b) 

virtue of the Plaintiffs actions. he suffered loss of usage of the vehicle and claims special 

and general damages from the Plainti ff as a counterclaim in thi s action . 
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C. THELAW 

7. The Law on the issue of striking out of pleading and indorsement has extensively app lied 

Ld discussed in the Fiji Jurisdiction. thus making it a well settl ed area of procedurallalV. 

rder 18 rule 18 (1) (a) states that; 

'Ihe cour! al an)' slage ()j'the proceedings order 10 be slruck Olll or cllllend an)' pleading 

r the indorsemenl. onlhe grollnd Iha! -

1 I1 discloses no reasonable cause of aCI ion or defence as Ihe case lIIay be, . . 

lnd may order Ihe aClion be s/ayed or dismissed or judgmel1l 10 be el1lered accordingly. 

IS I he case may be. 

8. rder 18 rule 18 (2) has provided the scope of the hearing of an app lication made under 

rder 18 r 18 ( I) (a), where it states that: "No evidence shall be admissible on an 

Ippliccllion under paragraph I (a). 

9. us lice Byrnc held in Timber Resource Management Limited v The Minister (or 

nformation, The Minister for Agricultnre, Fisheries and Forests, The Aflomer 

General o( Fiji and otllers ( I-I BC 0212 of 2000) that 

'Time a nd again the CD1I,..1 have ,\'I(lled Ihol 'he jllrisdiclion 10 strike 0111 proceedings' 

mder Order 18 rule 18 should be llely sparingly exercised and only in exceplional cases 

"here legal queslions ()f imporlance and dillicullY are raised - per lv/arsack .lA . in 

1/10rnel' General v Shiu Prasad Halka (19-2) 18 FLR 210 w page 215 

n Hubbuck & Sons Lld l' H'ilkinson. Hel'lI 'ood & Clark Lld (1899) I Q.B.86 al page 96 

indle), MR. said "Ihe ... Procedure is only appropria!e 10 cases lI'hich are plain and 

bvious, so Iha! an)' maSler or judge can say al once Ihal Ihe SlCllemel1l () f clailll lI.\ il 

/ands is insu[(iciel1l even ifproved 10 el1lille Ihe plail1li[flO ",hal he asks. The use of Ihe 

xpression "reasonable cause ()f aClion" shows Ihe sumlllwy procedure.. .. Is only 

Inlended 10 be had recourse 10 in plain and obvious cases n . 
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10. j' trike out of the pleading before it reach to the hearing and shut the litigant 's opportunity 

o have his claim heard in a proper trial must be exercised with great amount of caution. 
I 

Ihe court should not unjustl y prevent a litigant to exercise his right to be heard hi s claim 

n proper trial. Meantime, the court should be mindful that the Defendant should not be 

mjustly compelled to defend him for a plain and obvious claim which destine to be 

ai ling and founded with no reasonable cause of action. Accord ingly thi s procedure of 

trike out pursuant to order 18 r 18 (I) (a) is appropriate only for exceptional cases which 

fla inlY and obviously disclose no reasonable cause of action. If the facts as pleaded do 

l
aise legal questions or triable issues of fact on which the ri ghts of the parties depend. the 

. ou rt shou ld not strike out the pleadings. 

11. now turn my anention to the issue of "reasonable cause of action". 

12. ustice Jito]{o in "Prasad v Home Fillallce CompallY Lld (2003! FJHC 322j 

HBCOJJ6D.2002S 23 Jalluar 2003 )"' has discussed the issuc of reasonable cause of 

ction where his lordship held that 

"I'ha! Con.l/illl/es a reasonable cause of aelion or defence does /1()1 mean 11701 Ihe ("uurl 

hOllld deh'e imu \I'helher Ihe claim ur d~/ence is likely IU succeed As Lurd Pearso/? 

({lied in Drul11l11ond Jackson v. Brilish Mediml Associa!ion {19-0} I II'LR 688, {19~O} I 

LL ER 109-1 CA al P.1 101: No exaCI paraphrase can be given. bUI 1 Ihink a reasonable 

allse ofaclion means a cause 0/ aClion Wifh some chance 0/ success. when (as required 

yr. 1 9 (2)) only Ihe allegcllions inlhe pleading are considered ... ... 

he Cou!"ls view and many decisions on Ihis malleI' is clear: As long as Ihe slalell/em of" 

laim or Ihe parliclllars (Davev v. Benlincl: (1893) I QB 185) disclose some cause of" 

clion, or raise sOl11e qllestion ./it 10 be decided by a Judge or a jur)', Ihe lI1ere ./tlcl Ihar 

/1e case is \I'eak. and nO f likely IU succeed is no ground for sHiking if OUI. (Supreme 

OUI"! Praclice 1985 /'01. I p.306) .. . .... 

is Ihere/ore velY clear Ihal in bOlh Ihe exercise of ils powers under 0.18 r.18 and IInder 
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L inherent jurisdiction, a COUI'l may only strike Ollt a Statement olClaim and dismiss the 

ction if'in the words of Lord Blackhurn. in Metropolitan Bank v. Poolel' (/885) 10 App. 

As 2} 0 at p.22}. il and when required hy the very essence ojjustice to he done ". 

13 . n view of Prasad v Home Finance Ltd (supra). the test of reasonable cause of action 

loes not require the court to determllle whether the cause of action pleaded in the 

leadings wil l eventual ly succeed The only Issue to be cons idered is that the facts 

, leaded in the pleadings disclose some cause of action or a dispute lit to be decided by 

he court. 

D. 

1-1 

'ALYSIS, 

f
he Defendant's counterclaim is mainly founded on his allegation that he was falsely 

lisrepresented by the Plaintiff that the vehic le has no encumbrances at the time of selling 

he vehicle to him. He was unaware of the existence of debt owed to the 2nd Defendant by 

uhe Plaintiff and legitimately acquired the regi stered ownership of the vehicle. However. 

1he vehicle was repossessed by the 2nd Defendant due to the failure of repayment and 

rentua ll Y it is now in the custody of the Plaintiff. The Defendant claims special damages r the sum of $1 0.000 and general damages from the Plaintiff. 

15. The Defendant disputes the claim of the Plaintiff in his counterclaim. The fact s pleaded 

. 1 the counterclaim obviously do raise some issues to be determined whether the Plainti rr 
li srepresented the Defendant about the ex istence of the debt owed to the 2nd Delendant 

,nd such mi srepresentation has caused such damages as pleaded in the counterclaim. 

16. 1 my conclusion. I am satisfied that the facts pleaded in the counterclai m constitute 

ome triable issues on wh ich the rights of the parties depend. Wherefore. I hold that the 

ounterclaim of the Defendant disclose a reasonable cause of action which needs to be 

etermined by the court in a proper hearing before a judge. I accordingly make following 

rders that: 
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The Plaintiff Summons to strike out the counterclaim of the Defendant made 

under Order 18 rule 18 (I) (a) of the High Coun Rules is refused and dismissed. 

I. The Defendant is awarded a cost 0[$ 1.000 assessed summaril y. 

ated at Suva thi s 17'" day of April, 2014 . 

................. ~ .............................. . ~ 
R.D.R. Thushara Rajasinghc 

Acting Master of High Court, SUVll 
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