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A. INTRODUCTION 

J. These two Summons were filed by the Defendants dated 181h oJ' September 20 13 and 2~lh 

of October 2013 seeking an order that the Defau lt Judgmcill entered against the three 

Defendallls on 30lh of. \ugust 2013 be sct aside. 

2. This Inter- Parte Summons filed by the third Defendant is made pursuant to Order 3 r 

4( I) and Order 77 of the High Court rules. Meanwhile the I" & 2nd Defendants filed their 

Summons to set aside the default judgment pursualll to Order 19 r 9 and Order 18 r I of 

the High Court Rules. 

3. The Third Defendant filed an affidavit of Sangeeta Chand in support of their summons. 

however. the I SI & 2nd Defendants did not file any affidavit in support. Subsequent to the 

filing of these two summons. the Plaintiff filed his affidavit in opposi tion upon being 

se rved with the same. These summons \\ere then set down for hearing on the 20lh of 

February 20 I~. All the parties agreed to conduct the hearing by way of written 

submissions. wherefo re: I invited them to tile their respective written submissions. 

However, only the Defendants tiled their respective written submi ssions and Plai nti ff did 

not. Having considered the respecti ve summons. affidavits and written submi ss ions, I 

no\\ proceed \\ith 111) ruling as [0110\\;'. 

Backgl'ound 

~ . The Plaintiff instituted this action by \\'ay ofa writ ofsul11mons on the 61h of June 2013 

seeking fo llowing orders inter alia: 

i. S)Jecijic Peljornwnce ol an agreemem jar Ihe sale of land described as eT 

26111: Xallle ol Land LOI 2. DP 8-163. pI. ol26111. prOl'ince olSerua in I'ili 

LevlI. area 8096 1112. prrial 11'CI17.\/er. This agreemenl has heen parriall)' per/;",,"ed 

h)' all Ihe Delendams. The Plaimi(rseeks orders compelling all Ihe De./;mdal/ls 10 

complele Ihe performance o/Ihe said agreemel1f: 



ll. FUr!her or allel'l1alil·el),. dilll1i1f!,e.l'jor hreilch o/CU/1I/'(/('I: 

iii. Such/ill"lher or olher reli4 '" Ihis hOl1orahle COUr! seell1s/air OIl<lj/l.\l: 

iv. Cosl of and incidentallu Ihis action. 

5. Upon being served with the Writ of Summons. the Defendants served their notice of 

acknowledgment of sen·icc on II [h and 13[h of June 2013 respecti\e1~. The Plaintiff 

entered a judgment in default of defence against all three Defendants on the 30[h of 

August 2013. 

1" & 2"d Defendant's Case. 

6. The learned counsel for the 1 SI & 2"d Defendants submilled that the Plaintiff filed thi s writ 

of summons with indorsement of claim on 6[h of .June 2013. The Plaintiff then entered a 

default judgment after the Defendants served their notice of acknowledgment of service 

instead of serving their statement of claim pursuant to Order 18 I' 1. wherefore the default 

judgment entered on 30[h of August 2013 is irregular and should be set aside 

unconditionally. 

3rd Defendant's Case. 

7. The learned counsel for the third Defendant submilled that no default judgment could be 

entered against the State except with the ICU\'e of the court pursuant to Order 77 I' 6 (I) of 

the High Court rules. Since the absence of such leave obtained Ii-om the court. the default 

judgment entered against the third Defendant is irregular and shou ld be set aside 

unconditionall y. 

Analysis 

8. I first turn to the Summons filed b) the 1" & 2"d Defendants \\ hich is founded on Order 

19 I' 9 and Order 1 8 I' 1. 



9. The mall1 wlllclllion of the I" & 2nd Defendants is that the Plaintiff has entered this 

default judgmelll instead of serving his statement of claim pursualll to Order 18 r I. The 

Plaintiffs were required to file and serve a statement of claim pursuant to Order 18 r I 

since they have fi led this Writ of Summons with the indorsement of cl aim . 

10. Order 6 r I states that every writ must be in Form I in Appendix. Order 6 rule 2 ( I) (a) 

states that the writ must be indorsed with a statement of claim or if the statemelll of claim 

is not indorsed on the writ. with concise statement of the nature of the claim made or the 

relief or remed~ sought in the claim. 

11 . In thi s inswnce case. the Writ is not indorsed with a statement of claim. The writ is onl y 

contained with an indorsement of claim. The endorsement of claim only constitutes \I'ith 

orders sought by the Plaintiff. Under such ci rcumstances. the Plaintiff is mandatoril) 

required under Order 18 r I to serve a statement of claim on the Dcfcndalll before the 

expiration of 14 days afier the Defendalll gi\ es notice of intcmion to defend . Instead of 

serving hi s statemem of claim. the Plaintiffs have emered this judgmelll in default of 

defence. 

12 . Having perused the default judgment entered on the 30'11 of August 20 13 and the orders 

sought by the Plaintiff in his indorsement of claim. 1 now turn to rev ie\l the proced ures 

stipulated under order 19 of the High Court rul es in respect of the default judgment. 

13. If the Defendant fails to se rve his defence within the prescribed time pursuant to order 

18, the Plaintiff should be allowed under order 19 to obtain a default j udgment. The 

procedure of obtaining such judgment in default of defence is depending on the nature of 

the orders sought in the writ. Order 19 have laid down different procedures to be adopted 

in respect of claim for liquidated demand. claim for unliquidated damages. claim for 

detention of goods. claim for possession of land. mixed claims and other claims. 



14. The orders sought in the indorsement of claim are specific performance of an agreement 

and alternati ve ly damages for breach of contract. In view of the nature of the orders 

sought. they undoubted ly fa ll \\'i th the meaning of "other claims" defined under Order 19 

r 7. 

15. Order 19 rules 7 has stipulated the procedure to be adopted when the defendant tailed to 

serve his defence \\ ithin the prescribed time in respect of the other claims defined under 

the rule. OdeI' 19 I' 17 Slates that: 

"(I) Where the plail1li/T makes against a d~f'endal1l or de/endal1ls a claim (j/ 1I 

description not mel1lioned in rllles 2 to 5. then. if'the de/endal1l or all the 

def'endal1ls (lI'here there is more than one) fails or fail to sel'l'e a defence on the 

plail1lifl,' the plail1litT l71a),. q/ter the expiration (~f' the period fixed by or IInder 

these Rules/or sen'ice (j/the de/imce. appl)' to the COIII'I/orjlldgmel1l, and on the 

hearing of'the application the ('0111'1 shall gil'e sllch jlldgment as the plail1litf' 

appears el1litled 10 on his statemel1l 0/ claim. 

(2) Where the plail1lilf makes sllch a claim as is mel1lioned in paragraph (I) against 

more than one defendant. then. if' one of the delendal1l.\· makes de/illllt 1I\ 

mel1lioned in that paragraph. the plail1li/fmo),-

(a) if his claim against the dej'endclI1t in defalllt is se l'erable ./i'om his claim 

against (he other de/endal1ls, apply IInder that paragraph for j lltigll1el1l 

against that defendal1l. and proceed lI 'ith the action against the other 

de/endal7ls: or 

rb) set "011'11 the aClion On motion /01' jlldgment lIgainst the de/endant in 

def'ault at the time 'I'hen the action is set dOll'n for trial. or is set dOll'n 017 

motion/iJrjlldgment. against the other de/endal1ls. 

(3) An appliclIIionlll7der paragraph (/j 11111.11 be by 511111111011> or motion ". 

16. In view of the OdeI' 19 I' 7. the Plaintiff should apply to the court b) summons or b) 

motion for a judgment on default of defence and on the hearing of the app licat ion the 



court shall give such judgment if the Plai ntiff is entit led to such. Ilowe\ er. in thi s 

instance case, there had been no such summons or motion fil ed by the Plaintiff l'or a 

judgment on de fault of defence. In vie\\' of the reasons set out above, 1 find the default 

judgment entered on 30'h of August :20 13 aga inst the I SI and 2nd Defendants is irregular. 

17. In respect of the third Defendant 's contention. Order 77 r 6 (1) states that: .. Excepl ,rilh 

Ihe leave af Ihe COIll'I, no judgmem in de/cllIll oj nOlice 0/ imel7lion 10 deFend or of 

pleading shall be Pl7lered againsl Ihe Slale in civil proceedings againsl Ihe Slale or in 

,hi,.d partJ proceeding' against/he Slale ". 

18. Justice Fatiaki observed in Litiwai Sctcvano v T he Attornev Gcnera l ( 1995) HBC 

11 90f 1995,( 21 June 1995) that " I say "purporledly" a(it'isedly because il is clear 

beyond queslion Ihw Ihe Plail7liff's claim is a cit'il proceedings again.\·1 Ihe crolt 'n ....... 

(Jive Ihe above, Ihe rele ,'am procedural rule is nOI Order I Y I' -. bill Order -- I' 6 It 'hieh 

expressly requires Ihe "Iem'e of Ihe COUrl" 10 any enll)' of'de/mdl judglllenl again.\·1 Ihe 

Sla/e 

19. The Plaint iff has not made any applicat ion by summons to obtain leave of the court 

pursuant to Order 77 r 6 (I) and (3). Under such circumstances, the defaul t j udgment 

entered against the third Defendant is irregular. 

20. Having satis fied that the Judgment entered on 30 of August 20 13 aga inst the th ree 

Defe ndants is irregular. I now turn to the j udicial dictum outlined by Fry L.J in Anla bv 

and others v Pea torius (1888) Q. B.D. 765, where he held that "Ihere is a .wrong 

dislinclion bellt'een selling aside ojudglllenl Jor irregularily. ill It 'hieh e(lle Ihe COUrl Iw.1 

no discrelioll 10 rejilse /() sel il aside ". 

21. In view of my conclusion that the defau lt judgment is irregular and the observation of Fry 

LI in Anlabv and oth ers v Pea torius (supra), I hold that the defau lt judgment entered 

on 30'h of Augus t 20 13 is irregular and should be set aside unconditionall y. I accordingl) 

make t'o llowi ng orders that: 



I. The Default Judgment entered on 30lh of August 2013 agai nst the three 

Defendants is set aside uncond it ionall ): 

11. The Three Defendants are granted cost of $500 each. assessed summaril y. 

Dated at Suva thi s Il l" day o f April, 20 I~ . 

R.O.R. T hushara Rajasi nghe 

Acting Mas tcl' of High Court, Suva 


