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IN THE HIGH COURT OF FIJI 

AT SUVA 

MISCELLANEOUS JURISDICTION 

MISCELLANEOUS CASE NO. HAM 116  OF 2013S  

 

BETWEEN:    1. LOG NADAN GOUNDER 

     2. SHAILENDRA DUTT 

        APPLICANTS 

 

 

AND:     THE STATE 

        RESPONDENT 

 

Counsels : Mr. M.  Raza for the Applicants 

Mr. J. Niudamu for the Respondent 

Hearing : 19th July, 2013 

Judgment : 26th September, 2013 

_____________________________________________________________________________________  

RULING ON APPLICATION FOR STAY PROCEEDING 

_____________________________________________________________________________________  

 

1. Both applicants were charged in the Nasinu Magistrate Court on 21st August 2009, on the 

following: 

 

Statement of Offence 

RAPE:  Contrary to Section 149 and 150 of the Penal 

Code, Cap. 17. 

 

Particulars of Offence 

PC 3707 LOG NADAN GOUNDAR and PC 3378 

SHAILENDRA DUTT, on the 9th day of June 2008, at 
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Colo-i-Suva, in the Central Division, had unlawful carnal 

knowledge of a female namely L. V. without her consent. 

 

2. On 1st March 2012, in a 70 pages ruling, the Learned Resident Magistrate found the accused had 

no case to answer, at the end of the prosecution’s case.  The State sought leave to appeal out of 

time and also appeal the above decision. 

 

3. On 19th April 2013, the High Court allowed the State’s applications, and quashed the Learned 

Resident Magistrates decision, and directed that the matter be referred to the High Court for trial.  

The applicants were not happy with the above, and have appealed to the Court of Appeal.  Their 

appeal is now pending in the Court of Appeal. 

  

4. On 15th May 2013, the applicants filed a notice of motion and affidavit in support, in the High Court, 

seeking an order that the High Court stay its decision of 19th April 2013, pending the decision of the 

Court of Appeal, in the matter.  Both parties have filed written submissions on the matter, and I 

have carefully considered the same, including other papers filed in the case. 

 

5. In my view, a stay proceeding is an exceptional remedy, and will only be used if other remedies are 

not available to deal with the justice of the case.  Of course, the decision of the Court of Appeal will 

be given on this case, as and when the Court of Appeal decides.  Consequently, the High Court 

Criminal proceeding in HAC 196 of 2013S, will have to await the decision of the Court of Appeal.  It 

is for that reason; the proceeding will be adjourned until the Court of Appeal makes its decision.  

Granting a stay order is not appropriate, and thus the applicants’ application for the same is denied. 

 

6. Case is therefore adjourned to 26th September 2014 at 10 am, to await the Court of Appeal 

decision.  If a decision is not ready by then, the matter will be further adjourned to await the 

decision.  Parties are at liberty to recall the case, at 3 days notice, if any significant matter arises.  

In the meantime, the High Court bail conditions remain.  I order so accordingly. 
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       Salesi Temo 
          JUDGE  
 
Solicitor for Applicant   : Mehboob Raza & Associates, Suva. 
Solicitor for Respondent : Office of the Director of Public Prosecution, Suva. 


