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E X E ,'" PORE J U 0 G MEN T 

The ,-\ppllcant is "eeklng ledvP or rlw:, Court to bring II claim tor JLJdlci ~j l kevit"w of 

tlw deCision of the Pulll ic \.Vorks T t:\nder BOdrd to ,lwdrd the 1E'l1cJE'r for thE' dredging 

uf the N.lvu.l River to ridll Contracting Ph Limited ,"the Compdny" ,. The decision 



wd~ 111dtie hv tht-' HIldrd .It If. ... I1lt'dlng ()t 7 JUIlf', 2(H)h flw (t->Iit"[ ~()ugl1r I'> ,ill unlt'r 

o r i11dllddI11U'> for rlw qlhhilillg Of the B(),lrcl'" d("cl:-;inn _ 

Tilt' ground rt,lit-·d upon b, rlw ;-\pplicdIH i.., rhdl thr:- [k)drd h .. ld dcwd Ul1rt'dSt)lublv 

dnclitH rlk'gdll" In d\Vdrd,ng tllP con lrdCT to Hdll COnfrdning Pty L'lllilf-'d hec!usp tift> 

cO lnpdl1V 'v\: dS l1()t rpghlPrt'd Il)Ctlll\ ell the rirnf> ()r the d'vvdrd. 

It is agreed that rlif' tender ior tht' dredging of tllP mouth or NaVUd River was 

dWcHoed to Helll Con lrdcting clno convevecl to tlw.Cnn'pdll'y' in d It'tter oared 1 C) june 

~()Oh. TIlt' -\ppl,cdllr rpcei\ed the lefTer notlrYlng Of ih ull,>uccessTul tpnder on 28 

junE' .200b. TIIP rornldl dgreernenr was SlglWcJ by rhe (ompdny dnd the Ministry Of 

·\grrculture on .30 lune 2006. It is also agrepd that Hdll Contracting, dn .A,ustrakln 

bdsed cornpJnv wdS Incorporated under our laws on C) August, 2006 dlld ir rec.eived 

iTS Foreigll I,wpstlllenr Ce rtiT lcdtt-' , "Fle" , [ruin FTIB ,dlowing it to OPH,'!!f' locdllv un 

1 (3 .-\ugU'it . -2Utlb . 

Thert" IS nt) que-;tlon thaI JII the neceS:>drv procedures or the tender process, had 

been Tullv cumplied with 1)\ the duthorities, including the Tender FVdluc1tion 

Cornn1 ltlee dnrl t· in.1li~ the PubliC \Vorb Tenrler<; Board, thdt is clS tar as all the 

technic.!1 mJtters dre cUlleeriled . 

The only remdined Issue IS d legd l o ne, dnd ufJon which the whole or the 

,-\pplicdnt's elSe rests. 1:-. whetlwr tilt' render Evaluation C()llInliTtt·~p ,Ind In turn the 

Publ ic vVorb Tender Board had dcted Ipgdliv in cons idering the render bv Helll 

·Contr.Jctlng, which WdS yet tu lw registered under our Idv". 

I hdve li'irt'm"d to ,llJgnwnh [rom both Sick',> nil whether thert' I" d leg,li requirement 

thdt d C()mpdny or ,In t'ntitv should first bf' registered locall y before It can qualify or 

be c()nsid(~red In d renei!"r Of course, much depends nn rlw render doc.uments dnd 

the ..... vorciing Ihell. 11 Ir <'pf'ciiiCdllv srlpuldtPs thelt tlw rpnderer ,;i-lOuld be cl loCtll cit 

tilt' tinH:" or tender tlwn It Cdl1 l)nlv illPdn thdt tflt' ten(/prpr !11U..;{ bp c! loell. I,Vherp 



· " 

tlit'rl-" <lrt' 110 (11.I,dlfl(.IfIIJI1" l)1 IP"I(It-' !lrl'll -.,r ol[ U' IJ [ ,I rl'n(I! " rt'l, .1"> I" ill rhi .., CdS(-' , I" 

rlwrl' :-ilill d pr('..,UlllptlClll, <1" ,Irgue<l by the ,-\ppIICdllt, rh elt flit' t(>llciert'r iliUsr first he 

loeJl ( 

(OilT/,H\ to ,tht' ,-\ppllcdllr~ drgllll1t'llh, the Court h or the VI('W tllar d cnl11pdny dOh 

nor need to he Tiro:,[ Incorporatt'd under ,m Id\.',,; cl11d to hf' cllrf'ddy in posses~i()11 oi d 

Fie bv rhe FTIB, hero rt\ IT l1l,lkps d fender In Fiji, In tlw Tlrst place, Ir is quite ciE'dr 

irom the derdils the tend!:"'r docull1t~nts, that rhe render WdS open to rhe world , For 

p\"mpl() the dddresst's gl\t'n ior renderers .:h pOints (Jr conract, included, in cases or 
telt'phone'i dnd iclcsll11rie, hdVP i6/() , code, Flji'i IT ,1 eCt",", which c<ln only suggesr 

thelr the fk)clrcl expectecl ()\.t'rsea" Intert'sts. Tlw'projeCf Irself would f{"<jLme big alld 

sophisticdted Inc3chll1t'S, which l11<ly not bt> rt~d dil y dVdil(lhle locally. Thf're Celn he 

11() doubt thell rhe tendt'r ,\idS open to hoth Incal dnd ()V er"'Pd"l cOlllpdnih. 

-\s to \\.Iwtht>r tht> cOmp"ll\ should hdVP ht'l'll rr'gisterpd (j rsr dlld J I 'i() ro helve fi ro;r 

dcqulred d Fie from FTIB lwiore renderr ng, I Celn find no legdl ground~ for the 

support or such d prnpusltion. Tlwse reCi LJ i rE'l11('nh eire pre-requ is i tes to the 

beglnl1ill~ or' oICludl OPt'I'<lti()n~ In Fill, but tht'y do liot preVellT dn ovprSeclS compdnv 

o r t'ntirv from vving for hu~int's~ ,I'i in ,l render proCt~sS locellly, Thev , drter Winning 

a render, still hdVt' to CClI11plV With (lur Id,vs, including those th,H h,jve been 

Idel-diril'd hy the .-\pplitMlt. 

Being d sucCt\ssilil tenc1('rer dot:':> l10t 0 1 IfSt"lf dutonldticdll\ olilow the C( ll11pdny to 

begin operation In Fiji imnwciiJtPly, It still needs to comp lv with out Iclws where 

Jncl when requirt'd. rh,11 IS why it is neCb::>J rv In thiS ('else, for the Board ro Inciudr' 

,is pMr or the Ct'IH'rcll Condition', ni tlw Conrr,lct With tlw cornp,wy, p,HdgrJph 14.5 

Stdtll1g that tilt· (UI11PdllV sh,1 11 cumply With Fill's Laws dllll Reguldtiol1S. F ur11wr the 

Project Engineer from the "'\inistrv of ,-\griculrure on 18 July 2006 wrote to tlw 

COil1panv requiring it pursudnt to (ldUSt' .2b, 1 of tht' Tender Document to: 



"provide the Fiji Islands Trad( .. dnd Investment Bureau Foreign 
Investment Registration Certificate to undertake the dredging works 
dnd local Company Registration Certificate before commencement 
of the works." 

TIlt" fT IB itspli afrt"r dPprnving rhe CO lllpdllV 'S Fi e ~'\<dS Wf-'II dwd re th,lt rllt' COrnpdl1'v 

~till hdd [0 conrurm ,,\11th uut 1,IW -; wrltlllg to IT on I a .'\ugust 2006 thdt the cP rTiri cJre 

\\IdS gr,1Ilred subject to tht' cornp,ln Y being regIS tered locallv. 

Evell from J prdctical POlllt of view ir :iure ly vv ilino t bE' in l he Inrerest or com rne.rc iJI 

f'rii c-lCY in terms n r tirnt' dlld rlloney to borh tpnderer dlld· indet'd for rhe 

Covernnient, ill ld~t'~ IIl\.olvlng Il'lillinn s of dol.lars , (I nd big operdtion:-, to require 

obtJlning d Fie (rom FTIB befort' suhmi TTing rheir tende r" 

In tlwsp Cl rCUilistdl1 U ':-, [Iw Cou rt ri nds ri1d[ [Iw re drt' 110 .;(:~ri()lI s or ll rgudbl.' i-,SlJl' 

(dlsed for It'dH' [() he glVPIl tn rlw '\pplicd /1f t() challenge the BOdrd\ dt-'CI'iion . rht' 

Le,lve h thereiort' retu:ied. The Interim Injunction of ~ "I November, .2006 is Sd 

( 
C/. JITOKO 

JUDGE 


