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JUDGMENT 

Inter e.'ilCd Party 

Applicant 

This is a judicial review application by mot ion dated 7 Apri l 2005 by 

DamodarnD Nair (the ' applicanC). 

The respondents are the Public Service Appeal Boa rd (the PSAB - the 

) SI Respondent ). Mrs. Laite Matadigo (the ' 2nd Respondcnt-R2 ') and the Chief 

Executive Officer Justice (the Interested Party - the CEO). 
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The app lication was opposed by the respondents . On 2 May 2005 upon 

hearing all counsel it was ordered by consent that 'leave be granted to apply fo r 

judicia! review' and that ' the grant of leave to operate as stay of proceedings until 

furthe r order 0 f th is Honourable Court '. 

Decision impugned 

The decision impugned is that of the PSAB dated 21 April 2005 which is 

in the following terms: 

"The Board has considered the appeal by IHrs. Laile Ivlatadigo, EDP 
14109, Se"ior Assis/Qltt Administrative Officer, SS02 against the 
decision to provisionally promote iHr. Damodar Nair, EDP 45608, 
Senior Administrative Officer, S502 to he Principal Administrative 
Officer, S501. The Board has decided to allow the appeal. 

Tile reason is that lire appellant has all edge over the provisional 
promotee in terms of seniority in service and qualification. " 

The reliefs sought 

The applicant seeks the foUO\vi ng reliefs: 

1. An order of certiorari to remove the said dec ision into this Court 
and be quashed. 

2. A declaration that the said dec ision is 'in excess oj jurisdiction . 
erroneous, irrational, irregula r, unreasonable and unfair and null 
and void'. 

3. An order for mandamas directing the PSAB '/0 rehear the appeal 
all merit' . 

Grounds for judicial revie),: 

Very briefly, the grounds for j udicial reVH:: W are as follows> 

(a) that the said decisioll is in excess of jurisdiction , 
irrational, ullreasonable, Ullfair and lIull (lnd void. 
failed to consider the merits of the applicant's case. 

erroneous, 
The PSAB 
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(b) lhal the PSAB commilIed an error of law in !CIIlmg to 
simply apply the mandatory provisions of Sec/ion J 40 of the 199 i 
Constitution '\-'hid required in sub-section (b) promotion be made 
on merir. (c) equal opportunity !O be given for advancemenr and 
rra ining and (d) racial parilY be kept in accordance with the 
composition oj population. 

The applicant says that the dec is ion of the PSAB has contravened the 

promot ion criteria as stated in Regulation 5 of the Public Service Regulations, 

1999 which, inler alia, provides:-

Appointment and promotion based on merit 

;'5.- (1) The appointment or promotion of a person to an office 
pursuant to section 147(1) of the Constitution must be made on the 
basis of merit after an open, competitive selection process, and in 
accordance 'witb sect jon 140 of the Constitution. (underlining mine) 

(2) An appointment or promotion may only be made if -

(a) the vacancy in the office~ or a vacancy in an office with 
the same duties, was notified in a Public Service Official 
Ci rcular within the last year as open (0 an y citizen of 
the State; 

(b) aD assessment has been made of the relative suitabilitJ 
of the candidates for tbe duties, after interview Dr usin g 
another competitive selection process: 

(c) the assessment was based on th e relationship between 
tbe candidate's work-related qualities and the work· 
r elated qualities genuioe ly required Cor the duti es . 

(d) (b e assessment focussed on the relati ve capacity of the 
candidates to perform tbe duties. 

(3) T he fo llo'wing work-related qualities may be tak en into account 
in making an assessment referred [0 in subregulation (2) -

(a) skills and abilities; 
(b) qualifications, training and competencies; 
(c) standard of work performan ce; 
(d) capacity to perform at the level required; 
(e) demon strated potential for furth er develop ment ; 
( I) ability to contribute to tea m performance." 
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Affida vits ror consideration 

In this application I have before me for my consideration the following 

affidavits: 

(a) the Applicant's Affidavit sworn and filed herein on 27 April 2005 
("tlte Applica1l1's Affidavit "). 

(b) the Applicant's Affidavit in Reply sworn and filed herein on 22 
July 2005 ("the Applicant's Secolld Affidavit'). 

(e) Sakiusa Rabuka's Supplementary Affidavit sworn and filed herein 
on 22 July 2005 ("CEO's Affidavit'). 

(d) Josese Eisa's affidm'l"t sworn and filed herein ("Bisa 's Affidavit). 

(e) Also affidavit of 2"d Respondent sworn 11 October 2005 and 
affidavit of applicant sworn 2 November 2005 in Response [0 (he 
said affidavit of the 2"(/ Respondent. 

Submission of PSAB (l St Respondent) 

The PS.AE in its written submission whilst opposing the application says 

that it properly considered the grounds of appeal and merits of both the party in 

the delibera.tions in accordance \I.:ith the relevant section of the Publ!c Service 

Act. 

It submits that it acted intra vires, and the decision is 'regular, proper, 

rational, fair and reasonable. The decision is not erroneous as contended hy the 

applicant. ' 

Submission of R2 

Through her counsel R2 submitted that she met the MQR as her name was 

proposed along with the two others . Hence there is no issue as to her 

qual irication. 
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She submits that the detailed deliberation of the PS,<\.B is evidence that all 

aspects for the Applicant and R2's past records and achievements were 

considered. 

She said that the Applicant is seeking to question the merits of the 

decision which he cannot do in judicial review proceedings. 

Applicant's submission 

The CEO appointed the applicant to the position of Principal 

Administrative Officer in SSOl grade in the Judicia l Department at the M inistry 

of l ust ice. 

The applicant submits that the decis ion is nu ll and void as the PS.A...B acted 

In contravent ion of those provisions of the Public Service Appeal Board 

Regulations 1999 that it should accol"d natural just ice to the parties to the appea l 

and to give reasons for the decision on the appeal. 

The applicant says that the PSAB's decision was made in bad faith, was 

unreasonable and in breach of the applicant's legitimate expectat ions. 

He fU!iher submi ts that PSAB fai led to take inlo account the applicant's 

qualificat ions, experience and exposure as a Senior Admin istrative Officer and 

Acting Principal Administrat ive Officer in the relevant administrative areas. 

Counsel submits that had PSAB considered these matters pertaining to the 

applicant, it would have favoured the applicant because of his qualifications and 

experience which satisfy all the requirements for the post in question. 

It is submitted that Ll,.e principles of natural justice must be applied and 

that the applicant be accorded a fair hearing. 
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It is further submitted that PSAB did not carry out its duties as stipulated 

in the 1999 Act and therefore acted ultra vires. 

The apphcant's further argument 1S that R2 does not meet the 

requirements oflhe post as advertised. 

Determination of the issues 

As ordered all parties filed their written submissions with the last of them 

on 1 February 2006. 

The application is opposed by the second respondent (R1) and the PSAB. 

The Interested Party (Mr. Sakiusa Rabuka the Chief Executive Officer, Ministry 

of Justice) who is also the 'Commission Delegate' of the Public Service 

Commission ddends his decision to promote the applicant. 

1n the Appeal by R2, the PSAB had before it, inter alia, the full 

qualificatIOns and seniority of both the applicant and the R2. 

The post in question was advertised in the Fiji Public Service Official 

Circular on 30 April 2004 and graded as 'SSOI' and at the time attracted a salary 

in the range S32,459 - $41,400. The advertisement reads as follows: 

"34412004 PRINCIPAL ADM!NISTRA TlVE OFF!CER 
(.Judicia! Department) 

Responsible to the Director Administration/Finance for the folloWing: 
.-l.ssisl Director Adminis/ralion and Finance on CUrren! policy advise 
rendered to the Han Chief Justice, Han President, Fiji Court of Appeal, 
Hall Puisne Judges, Chief kfagistrate, Resident lvfagistrates and to the 
Chief Registrar 011 matters relating to {he Judicial Department. Assist 
Director administration {[nd Finance on the drawing lip and 
implementatIOn oj the department's corporate, Business Plans, alld the 
staff ill individual 1-Fork Plans. Ensure that proper coordmation is 
carried alit ,vitI? the reievam sectiolls in mallers relating to ofJice 
equipment. furniture arid office accommodations. The appointee is to 
assist rhe Senior Administrative Officer and Administrative Officer all 
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disciplinary mallers to ensure that the eXIsting rules and regulation are 
adherent rD. 

Qualification: An officer of high cahbre. Qualificolions required for 
appoill1men! as Senior A dm inistrative Officer and at least 2-3 years 
service in that grade or equivalent or relevant degreee or Post graduate 
qualification and/or relevanl skills and experience in rhis particular field 
In any other organisation. Ability to manage staff and resources. Must 
have demonstrated intellectual capacity, drive determination and flair in 
existing grade and proven to be a meritorious pelformer. 

Sll/ary: SS01 532.459 - $41.400" 

The Ministry of Justice Staff Board considered the app licants for the post. 

At a meeting held on 3 1 December 2004 the Staff Board recommended the 

applicant, the R2 and Mr. Sakeasi Cagica in that order as meeting the 

requirements for the Post. On 31 December the CEO appointed the applicant to 

the Post. 

The R2 appealed to PSAB aga.inst th is appointment. The PSAB heard the 

appeal on 19 April 2005 which was allowed fo r the reason " th at tb e appellant 

has a n edge over the provisional promotee in terms of seniori ty and 

Q ualifica tioo". 

Prin cip les pertainin g to judicial review 

In considering an application for judicia! review there are certain basic 

concepts pertaining thereto \vhich have to be borne in mind. 

JudiCia l rev iew is not an appeal from a decision but it is a review of the 

manner in which the decision was made. It is concerned, "not with the decision 

but with d ec ision-making process. Unless th at r est riction on the power of 

the Court is obser ved , the Court will, in my view, under tbe Guise of 
• • 

preve nting the abuse of th e power, be itself guilty of us urpin g power" (Lord 

Brightman in C hief Constable of the North 'Vales Po lice v Evans [ 1982] 1 

WLR 1155 at 1173) Further in (hat case Lord I-I nils ha m al 1160 commented on 
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the purpose of the remedy by way of judicial rev iew under Order 53 as fol lows 

which is apt and should be kept in mind: 

((This remedy. ~'aslly increased in extent, alld rendered, over a 
long period ill recent years, 0/ infinitely more convenient access 
than that provided by the old prerogative writs and actiolls for a 
declaration, is intended to protect the individual against the 
abuse of power by a wide range of alltlrari/jes, judicial, quasi
judicial, ami, as would originally have been thought when I first 
practised at the Bar, administrative. It is not intended to take 
away from those authorities the powers and discretions properly 
vested ilt tltem by law and to substitute the courts as the bodies 
making the decisions. It is intellded to see that the relevant 
fluthorities use their powers in a proper manner. "(emphasis 
mine) 

Further, in ajudicial review the Court is "not as much concerned with the 

merits of the decision as with the wall ill which it was reached" (Evans, supra at 

1174 (my emphasis). Also, as put by Lord Templeman in Reg. v Inland 

Revenue Commissioners, Ex parte Preston (19 85) A.c. 835 at 862: 

"Judicial review is available where a decision-making authority 
exceeds its powers, commits an error of law, commits a breach of 
lIatural justice, reaches a decision which no reasonable tribunal 
,-,ollid have reached, or abuses its powers. " 

The courts ensure that the administrative actions are intra vires and keep 

\vithin the bounds of their authority. These actions will be ultra vires if they fail 

to comply with the requirements of certain statutes and by common Jaw. [t is 

important that administrat ive actions take into account all relevant considerations 

and ignore any irrelevant considerations. The decisions must be reasonable; they 

must not be biased or pre-determined; they must be exercised w·i th the rights of 

natural justice in mind, unless a statute, expressly or by clear implicat ion provides 

a contrary intention. 

As was said by the Fij i Court of Appeal in The Permanent Secretary for 

Public Service Commission and The Permanent Secretary for Education, 

\Vornen & Culture ex p. Lepani Matea Civi l Appeal No. ABUOOl8 of 1998S at 
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12 that the Court: ·' must not do is to determine the merits of the matter, or 

substitute its opinion for thar of the body concern ed upon th e merit s". 

Further one of the purposes of judicial review is to ensure that nn applicant 

is gi ... ·en a fair treatment by the dec ision·making body in question. The j udicial 

review jurisdiction is supervisory in nature. The Court confines itself to the 

question of legality when reviewing a decision. 

Grounds for judicia} review 

, shall now consider the vanous grounds of review under some of the 

maj or heads in the light of the principles pertaining to judicial review of a 

decision. The modem heads of judicial review jurisdiction in respect of a 

decision are " illegality", "irrationality" , "procedural impropriety" or abuse of 

po'.ver as summarised in 1984 in Cou ncil of Civil Service Unions v Ministe r for 

the C ivil Serv ice ( 1985 ] AC 374]. ' Illegality' is synonym for 'error of la 'w' 

which includes the taking into account of an irrelevant consideration or failure to 

take relevant consideration into account. "Trrationality" describes a decis ion 

"which is so outrageous in its defiance of logic or of accepted moral 

standards that no sensib le person who bad applied bis mind to tbe question 

to be decided could have arrived at it' (CCS Unions (supra) at 95 1). 

Mr, Sharma for the appl icant has thrown in a number of grounds which 

overlap in my view, The proper method is for counsel to pick on [he accepted 

groundS 0 r review as stated hereabove and argue on the groundS applicable to this 

case. 

t think it will be wise for a counsel to take note of the following comments 

in [his connect ion in the j udgment of Fij i Coun of Appeal de livered 14 November 

1997 In Victor Jan Kaisiepo and The Minister for Immigration (Civ, App. No, 

54/96S) at p3 in the hope that what is stated therein w ill be borne in mind in 

fU lure: 
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"Th e grounds of the application were numerous and included a 
de/tial of natural justice, on the grounds 0/ not giving a fair 
hearing and bias, taking into cOJlsideratiotI irrelevant matters 
failing to take illlo account relevant matters, acting 
unreasonably. not giving regard to or taking into accOlllll the 
legitimate expectations of the applicant and failing to give 
reasons for lhe decision. In effect, the appellant raised almost all 
imaginable groundS available ill administrative law to challenge 
the decision but did not make clear what matters were relied 
upon to support the individual grounds. This is an unacceptable 
procedure when seeking judicial review. We add, that adoptbtg 
this scalter-gun approach is inimical to the applicant's prospects 
of success for the Court is left unclear as to what are the 
important issues ill the case. " 

\Vas there proceduraJ impropriety? 

The head of ' procedural impropriety ' includes ' failure to observe basic 

rules of natural justice and failure to act with procedural fairness. The 

requirements of natural justice go to the procedure adopted by the decision 

taken and the Deed to allow each party an opportunity to put his case'. 

(I mmigration Law & Practice by Jackson at 19. 13). 

The app licant has rai sed the issue that there was denial of natural justice 

which he says contravenes the provisions of the Pub lic Service Act 1999. 

Counsel raised this ground and I shall deal with it. 

The Appeal before the Board is governed by the provis ions of the Public 

Service Act 1999 (the 'Ac t'). Sections 25 and 26 of the Act are relevant to the 

issues before me. One relevant section is s26(6) which proVides; 

"(6) A tthe hearing of atl appeal -

(a) the appel/ant is emilled to be preseltt and may be 
represented by a legal practitioner or by allY other persons,' and 



II 

(b) the officer or person against whose promotion or 
appoilllmenr the appeal has been lodged is entitled to be heard in 
such manner as the Appeal Board thinks fit and may be 
represented by a legal practitioner or by any other person . ., 

Here the applicant was given every opportunity of being heard and make 

submissions and he availed himself o f that righ t. 

The other important section is 526(9) which provides: 

U(9) III the condllct of all appeal, the Appeal Board is not boulIlJ by the 
procedures, legal forms and rules oj evidence of a court of law bill should 

(a) accord natural justice to the parties to the appeal; 
(b) keep a written record of its proceedings; and 
(e) give reasonsfor its decision on the appeal. " 

In th is case this subsection has been complied wi th subject to what I 

say hereafter. 

Priuciples governing ' merit' in judicial review 

Is tbere any substance in 'merit' opposition by tbe Second 
Respondent? 

The respondents have counteracted the applicant's argument by submitting 

that the review on the ground of 'merit' cannot be allowed in judicial review 

proceed ings. 

The question is whetherthis is such a case. 

The applicanl's main contention in the whole of the evidence before the 

court is that he should have been promoted and not the Second Respondent (R2). 

Counsel fo r the applicant has, inter alia, emphas ized the point that the 

applicant, inter al ia, is better qua lified than the second respondent hence he should 
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have bt.: en promoted. Subject to what I say hereafter on 'merits' this is not the 

function o f the Court in ajudicial review. 

However, I sha ll now consider this ground of opposit ion by the R2 and to 

detem,ine whether it is such a case. 

An application for judicial review is not an appeal. "It is a protection 

and not a weapon" (Lord Keith in Lonrho pic v Secretary of State for Trade 

,nd Industry [1989] 2 All E.R. 609 at 617). [n an ,ppe,1 the COU!1 is concerned 

with the merits o f the decision under appeal but not so in judicial review. In this 

regard in Re AmiD [1983]2 AC 818 at 829, Lord Fraser observed that: 

'Judicial rel!ie~l,I is concerned not with the merits of the decision 
but wilh the manner ill which the decisioll wa.)' made ... Judicial 
review is elJlirely different from all ordillary appeal. It is made 
effective by tile court qllashing all administrative decision 
witllout substituting its own decision, and is to be contrasted with 
an appeal wllere the appellate tribunal SlIhslilllles its own 
decision on Ille merits for that of tile administrative officer. ' 
(emphasis added) 

On 'merit' it is also worth bearing in mind the following remarks of the 

then C hief Justice (Sir Timoci Tuivaga) in Bulou Eta Kacalaini v The Native 

Lands Commission and Ratu Sakiusa Kuruicivi l\'Iakutu and Native Land 

Trust Board (High Court Civil Action No . 19 of 1988) 

"At this point it sllOuld be made dear til at this Court has no 
jurisdiction to decide the merits of the Ka Levu dispute. rhe 
COllrliras no funclion in that regard. Th e Cour,'s function is (0 
ensure that the process by which the Commission arrived at ils 
decision in tl.e inquiry under Section 17(1) of the Act was done 
ill accordance with the law. In otlrer words, il is lire decision 
making process a/tire Commission as a statutory triblillal wlrich 
is IInder review by tlris Court and not lIre merits of the decision 
itself." (emphasis mine) 
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Tbe instant case 

The app licant is aggrieved by the decision of the PSAB based on the 

reasons given by it as stated hereabove. 

His contention is that, among other grounds requi red under 55, he has the 

' qualification ' and ' seniority' superior to that of the second respondent. 

Both parties were given the opportunity of being heard. After hearing, the 

Board came to the said decision which is now being impugned. 

An appl icant has to be g iven a fai r hearing. On what is 'procedural 

fairness', the following passage [rom the judgment of fox J in Hart v Rassatt 

and others (1982) 62 F. L. R W2 at 108 is apt as the applicant has raised the 

question of' natural justice': 

"Certainly. what natural justice requires ill Olte case may be 
quite different from whal it requires ill another. In Russel" . 
Duke of Norfolk {1949/1 All E.R. 109, at p.IOB, Tucker L.J. said: 
"Th e requirements of natural justice must depend on the 
circumstances of the case, the nalilre of the inquiry. the rules 
under which tlte tribu'lal is acting. the subject-matter that is 
being deall wilh, and so forth. " Kitto J. stated that Siltlalion in an 
often cited passage in lrlobil Oil Australia PlY. Ltd. V. Federal 
Commissioner oj Taxation (1963) 113 C.L.R 475,. at p.504: 
" What the law requires in the discharge of a qUQJi-judicial 
{un ction is ;udicial fairness. This is not a labelfor auy fixed body 
of rufes. What is fair in a given sitllatioll depends upon the 
circumstan ces. " (emphasis mine) 

It is ' judicial fairn ess ' that is required, and to hear the parties in itself, in 

my opinion, is not enough; fairness will depend on the facts and circumstance of 

the case. 

Pursuant 10 the advenisement referred to hereabove the applicant together 

with the R2 and another app lied for the position. 
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The CEO (the' Interested Party' herein) appointed the applicant to the 

posit ion of Principal Administrative Officer in SSOl with Judicial Department in 

the Ministry of Justice. This the CEO did after the Ministry of Justice Staff Board 

had considered the applicants for the post and se lected three in that order as 

meeting the MQR. 

It is the applicant's argument that he has qualifications, experience and 

exposure as a Senior Administrative Officer and Acting Administrative Officer in 

the relevant administrative areas and these satisfy the requ is ite requi rements for 

the post in SSO 1 grade as per the adverti sement. 

The R2 not being sat isfied with the decision of the CEO had applied to 

PSAB and was successful in the Appeal for the reason the Board gave. 

The applicant being aggrieved by the dec ision has instituted this judicial 

review proceedings. 

I ha\'e before me for my consideration useful written submissions from the 

parties. 

Let me now consider the matter of Appeal herein. 

Pursuant to powers vested in him as [he Public Service Co mmission 

Delegate and by virtue of his appointment as Chief Executive Officer Justice, 

the CEO exerc ised his powers of appointment and promotion etc. He is also the 

supervising officer of both the applicant and R2. 

The CEO had before him the Staff Board Report and Recommendation. 

The Staff Board acted on the material before it in so far the applicant and 

R2 are concerned and came to the said decision. 
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This decision was fo["\.Varded to the CEO who also considered it in the 

exercise of powers vested in him and made a decision appo inting the applicant to 

the post. 

Both the Staff Board and the CEO came to the same said decision after 

complying with the procedures req ui red oflhem. 

At the he:uing of the appeal before the PSAB, it is the CEO's contention 

before this Court that his written and oral submission had been 'disregarded and 

ignored'. It also appears to this Court that the manner or process of handling the 

Appeal gives the impression that it is a slap in the face for CEO in the 

performance of his duties. 

The CEO says that PS.AE did not give any consideration to the ACR 

assessment report of the app licant which covers the duration of his acting on the 

post ofPrincipai Administrative Officer with effect from 19 April 2004. 

The other comment of CEO is that R1 did not meet the MQR of the 

advertised post of Principal Administrative Officer. The R2 has not served as 

Senior Administrative Officer but as Senior Assistant Registrar in the Births, 

Deaths and Marriages Section. These positions are listed separately under the 

Staff Establishment and the Civil List. 

Going by the ad vert isement and Record of the PSAB hearing, 1 am 

inclined to agree with the CEO in his concerns. 

There are many other points which the CEO raised in his affidavit in 

support of the applicat ion for judicial review and pointed ou t where the PSAB has 

crred. 

I sec a lot of merits in the CEO's contention, and the issues that he has 

raised have not been answered in all important aspec ts by the PSAI3. The Board 
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does not appear to have ei ther directed its mind to these matters or ignored them 

and merely concent rated on the aspect of 'qualification' and ·seniori ty'. 

It can be seen that these two appl icants for the Post ap peared before the 

two ' bodies' and both the decision·makcrs made the same decision referred to 

hereabove. 

The R2 has already had 'two bites' at the cherry so to say and then goes 

for a ' third bi te' to the PSAB, but she is entitled to Appeal as the law provides for 

it. 

The CEO by virtue of his position and in fulfi lment of his duties and 

bearing in mind the Ministry's policies perfonncd his duties in the 

ap po intment/promotion by complying w ith the procedure he is req ui red to follow. 

His respons ib ilities are clearl y set out in his affidavit herein sworn 22 July 2005 

and he has ful fi Jled them. 

The CEO emphasizes the point that the PSAB erred in principle when the 

applicant's proven record and assessed potential and capab ility whils t acting in 

the Principal Administrative Officer post from 19th April 2004 was not considered 

in the Appeal. He says that the PSAB came to a decision which no reasonable 

tribunal could have come to as it took irrelevant matters into consideration. 

I am somewhat concerned with the procedure followed by the PSAB in 

the hearing of the Appeal when it went into the merits of the matter before it 

despite the fact that the Staff Board and CEO had done the same exerc ise befo re 

the AppeaL T he Board merely looked at the 'qualifications' and 'seniority' of 

the appli can t and R2 and ignored most other aspects of the requirements of s5 as I 

said hereabove. 

1 ho ld that it is the process by wh ich the PSAB arrived at rhe deCis ion 

which has been faulted. 
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No doubt the PSAB under the law is a body empowered to determine the 

matter placed before it but in carrying out its task it must operate within the law 

and comply with the rules of ' natural justice' by following the proper procedure. 

This r find is a case of ' procedural impropriety' . The PSAB failed to act 

with procedural fairness. The Board did not di rect its mind to the actions of the 

Staff Board and CEO in detenn ining the issue apart from making some scanty 

comment. 

1 fi nd in this case that the process by which the PSAB reached the decision 

is definite ly \ .... rong. 

The po\\'ers given to the Tribunal should be lawfully exercised for it has 

been stated as [0110\\15 by Lord Mustill in R" Secrecary of State for the Home 

Department, ex p Fire Brigades Union [1995J 2 AC 5 13 , 560H·561A: 

"The task of the courts is to enSilre that powers are lawfully 
exercised by those to whom they are elltrllsted, not to take those 
powers into their OWII hands and exercise them a(resh, A claim 
tlrat a decision under challenge was wrong leads nowhere, except 
ill the rare case where it can he characterised as so obviously and 
grossly wrOflg as to be irrational, in the lawyers' sense of the 
word, and hence a symptom that there must have been some 
failure in the decision -making process". (emphasis mine) 

Further, the following statements are perti nent and shou ld not be los t sight 

of from the judgment of Lord Lane c'J. in Regina v Immigration Appeal 

Tribuna\, ex parle Khan Cl1ohmud) (\983)2 \\I.L.R 759 at 762-3: 

" Where one gets a decision of a triblillal which either fails to set 
Ollt the isslle which the cribllllal is determining either directly or 
by inference, or fails either direcliy Or by inference to set out the 
basis upon which they ha~'e reached their determination lipon 
tfrat issue, then til at ;:'i a matter which will be very closely 
regarded by til is cOllrt, altd ill normal circumstunces will result ill 
the decision of the tribullol being quashed. The reason is this. A 
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party appearing before (l tribunal is emf/let! to know, either 
expressly stated by the tribunal or inferelltially stated, wit at it is 
to which the tribunal is addressing its mind. In some cases it 
may be perfectly obvious without any express reference to it by 
the tribunal,. in other cases it may not. Secondly, the appel/ant is 
entitled to know the basis of fact upon which the conclusion has 
been reached. Once again in many cases it may be quile ohviolH 
without the necessity of expressly stating it, in other cases it may 
not", 

The applicant has to be accorded 'natural justice ' , By no t fully analyzing 

the evidence in this case on the part of PSAB, part icularl y in regard to the manner 

in which the Staff Board and the CEO reached the ir decision, has resulted in my 

opinion in the denial o f 'natural justice'. There has not been so to say ' fair play ' 

in the process of reaching the decision when one looks at the 'concept o f natural 

justice' on the fac ts and ci rcumstances of this case as enunciated by Lord Morris 

of Borth-Y-Gest in the House of Lords case of 'Visernan v Borneman (1971) 

A.c. 297 s308-309 when he said : 

"My L ords, lhat the conception of natural justice, should at all 
stages guide those who discharge judicial functions is flot m erely 
an acceptable but an essential part of the philosophy of the law. 
We often speak of the rules of natural justice. But there is 
/lothing rigid or m echanical about tlt em. What they compreh end 
has been analysed and described in many authorities. But any 
analysis must bring in to relief rather t/reir spirit and their 
inspiration than any precision of definition or precision as to 
application. We do flOt search for prescriptions which lVilllay 
down exactly what must, in various divergent situations, he done. 
The principles and procedures are to be applied whleh, in any 
particular situation or set of circumstances, are right and just 
alld fair. Natural jllstice, as has been said, is only ''fair play ifl 
action n. Nor do we wait for directiofl s from Parliament. Tlt e 
common law has abundant riches: there may we find what Byles 
J. called the justice of the common law " (Cooper v 
Wandswortb Board of Works (1863) 14 C.B.N .S. 180, 194). 

Here we have a situa tion where ' appo intment and promot ion' are based on 

'merit ' as required under the said Regulation 5(1), (1) & (3). Regulation 5(2) 

and (3) set out the criteria and ",\:ork-related qualities' which have to be taken 

in to aCCOLll1L 
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To comply with this requirement of s5 the most quali fied person to decide 

is the CEO. That is why he is there. 

In provisionally appointing the applicant the CEO must have complied 

with the requirement of 55. The PSAB does not say that he did not do so as it 

does not express any views on it. 

The PSAB merely considered the 'qualifications' and 'seniority' of the 

[\.VO persons concerned but it did not consider the other aspects as required under 

,5(2) & (3) Qualifications and experience are not the only two things to be 

considered in an appeal of this nature. 

The PSAB merely duplicated part of the work that the Staff Board and the 

CEO were required to do and whIch CEO did. 

\Vhat has the PSAB done'? 

The PSAB's decision is that the R2 'has an edge ' over the applicant 'in 

terms ofseoiority in service and qualifications'. 

I consider that the Appeal Board acted ultra vires and took into account 

irrelevant consIderations resulting in the app licant being denied fair play. 

It can be seen that the applicant and R2 had made three appearances on 

theIr application. The issue on all three occasions were the same and al! used the 

same facts in the selec tion but in the th ird attempt PSAB came to a different 

decision from the other two decision-makers by substantially ignoring the 

requirements of 55. 
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The PSAB is an appellate tribunal wi lh cenain powers vested in it under 

the Public Service Act 1999 and Public Service Regulations 1999 referred to 

hereabove. 

For the purposes of determining an appeal 526(3) is re,levant. It provides: 

"(3) For the purpose of determining an appeal, the Appeal Board bas 
the same powers and authority to summon witness and to obtain 
evidence as are conferred upon the commissioners of a Commission of 
Inquiry by section 9 of the Commissions of Inquiry Act, and section 
14 and 17 of the Act apply, witb necessary changes, in relation to the 
powers and authority vested in the Appeal Board by this Part." 

The PSAB considered the appeal and went through rhe application afresh . 

This shows that they disagreed with the Staff Board and the CEO's decisions 

which implies that they did not foUo\\' the law in 55. 

The Board gave the said decisjon but they have not slated where the other 

two dec ision-makers went wrong and whether 55 has been complied with by them 

or either of them. 

It is my view, after perusing the record of proceedings before PSAB, that 

it acted ultra vires procedurally as an Appeal Board. 

The PSAB \ .... as critical of rhe Ministry of lustice Staff Board by saying 

that it failed to carry out an 'open, competitive selection process ' as required 

under Regulations 5(1) of the Public Service Regulations 1999 which provides ' 

"5 - (1) The appointment or promotion of a person to an office 
pursuant to section 147 (1) of tbe CODstitution mlJst be made on the 
basis of merit after an open, competitive selection process, and in 
accordance with section 140 of the Constitution," 

The PSAB in its submission said that it questioned the process of selecti on 

adopted by the Ministry. 
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It is the PS.A...B ' s argument that R2 met the MQR as her post of Senior 

Assistant Registra.r in rhe BDM office IS equivalent to that of Senior 

Administrative Officer. It says both are on the same job classification i.e. 

common user posts in SS02 grade. But it admits that the duties of R2 in the BOM 

Office only slightly differ from the applicant and they carry out similar range of 

act ivities. 

Conc lusion 

In the ou tcome upon the whole of the evidence before me and considering 

the \vritten submissions of all the part ies herein I hold that there has been an 

' error of law' on the part of the Public Service Appeal Board for the reasons 

given hereabove. 

The process by which the PSAB reached its decision was clearly wrong. 

It is a disregard of Ihe rules of natural justice. Lord Diplock in :\'labon ... Air 

New Zealand Ltd (1948) A.C. 808 at pp. 820-821 delivering the j udgment of the 

Privy Council, said as follows in relat ion to a person making a finding in the 

exercise of its powers: 

"The second rule is that he must listen fairly to ally relevant 
evidence conflicting with the finding and any rational argument 
against tlte finding that a persOIl represented at the inquiry, 
whose imerel"ts (including ill tit at term career or reptllatioll) may 
be adversely affected by it, may wish to place before him or would 
have so wished if he had been aware of the risk of the finding 
being made ... Th e second rule requires that any persoll 
represented at the inquiry who will be adversely affected by the 
decision to make tlte finding should not be left in the dark as to 
tlt e risk of the finding being made and titus deprived of any 
opportunity to adduce additional material of probative value 
which, had it been placed before the decf!iioll-maker, might have 
tleterred him from making the finding even though it cannot be 
predicted tllat it would inel'itabl.J! hal-'e had that res tilt. " 

It has been held that "judicial revie\\' is required to put right a situation 

where things have gone 'wrong and an injustice requires to be remedied" 
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(\Voolr L.J. in R v Wolverhampton Coroner, ex p McCurbin [ 1970] 1 WLR 

7l9) . This is such a case. 

The PSAB ignored the requirements of 55 in its cons ideratlOn of the 

appeal and did not conduct the inquiry properly in the Appeal. 

The PS.AE acted ultra vires as it failed to comply with the requirements of 

the law in s5 and by common law. 

From the procedure adopted by the PSAB there clearly was an error of 

law and on this aspect Lord Diploek in In re Racal Communications Ltd [1981 ] 

AC 374 at 382-383 has succinctly summarised it as follows: 

" . .. where Parliamelll coniers Off an administrative tribunal or 
authority, as distinct from a court of law, power to decide 
particular questions defined by the A ct conferring the power, 
Parliament intends to cOfljitte that power to answering the 
question as it has been so defined: and if there has been any 
doubt as to what that question is, this is matter for courts of law 
co resolve in fulfilment of their constitutional role as interpreters 
of the written law and e.xpounders of the common law and rules 
of equity. So if the administrative tribunal or authority have 
asked themselves the wrOltg question and altswered that. thev 
have done something that the Act does not empower them to do 
and their decision is a nullity. Parliament call. of course, if it so 
desires, confer upon administrative tribunals or authorities 
pOlVer to decide questions of law as well as questions of fact or of 
administrative policy; but this requires clear words, for the 
presumption is that where a decision-making power is cOllferred 
on a tribunal or authority that is not a COllrt of law, Parliament 
did not ill/end to do so. The break-through made by Anisminic 
(1969J 2 A.C. 147 was that, as respects administrative tribullals 
and authorities, the old distinction betweefl errors of law fhat 
went to jurisdiction and errors of law that did not, was for 
practical purposes abolished. Any error of law that could be 
sholVn to have been made by them in the course o/reae/ring their 
decision Oil matters of facl or of administrative policy would 
result in their having asked themselves the wrollR question with 
the result that the decision ther reached lVould be a lIl/lIit},." 
(emphasis m ine) 
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It has 10 be borne in mind that Ihis decision does not govern what may be 

different circumstances in other cases. In other words a decision has to be on the 

facts of each case after interpreti ng the requ irements of the law. 

The reasons given in this case for the decision has been arrived at by the 

PSAB after taking into consideration the work ing of the said section 5(1) which 

states, inter alia, that " promotion must be made 00 tbe basis of merit after an 

open, competitive selection process ... " . 

In other words the PSAB took upon itsel f to consider on appeal the 

application anew or afresh. In actual fact the PSAB decided on Appeal to deal 

with the matter itself. It appears that in the eyes ofPSAB, the lawyers in the Staff 

Board (chaired by the then Chief Magistrate) and the CEO (a legally qualified 

person and a former Magistrate) both went wrong in law when they considered 

the applicant's applicat ion and that of R2. 

In my VICW i f PS.A..B was strongly of the opinIOn that the other two 

decis ion makers did not comply with 55 then it shou ld have referred the matter 

back to the CEO to reconsider the application in accordance with the provis ions 

of s5 rather than taking upon itself the function of deciding on the issue of who of 

the twO should be promoted in the manner it did. By dealing with the Appeal in 

the manner it did it exceeded its jurisdiction failed to consider matters which it 

was required to do under 55. 

The procedure the PSAB adopted did Dot meet tbe ends of justice, for 

after all the parties have to be accorded natura! justice and it is an important 

matter for these very senior officers at this stage of their career which spans over 

thiny years. 

The applicant and the second Respondent should not have to suffer 

because of what I find is an error of taw. The Court cannot allow procedural 

impropriety to exist in determining the issue. 
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For these reasons the application for judicial review sllcceeds. 

Order 

The question of what rel ief should be given in the circumstances on an 

application for judicial review is something which is always in the discretion of 

the Court . 

In this case I consider that the decision was improper and unlawful and I 

therefore grant an order of certiorari remov ing the decision of the Public Service 

Appeal Board into this Court and it is quashed. Although Order 53 r9 (4) of The 

Hig h Court Rules 1988 pennits the Court to quash the decision, the ' Court may, 

in addition to quashing it, remit the matte ... to tbe Court, tribunal or 

authority concerned \-,"'ith a direction to reconsider it and reach a decision in 

accordan ce with th e findings of th e Court' , I do not propose to make any 

addit ional order in this case as it wi\1 not serve any purpose. It is ordered that 

each party bear its own costs in the circumstances Oflhis case. 

6; ;1(t4 /h C 

D. l>atbik --

Judge 

At Suva 

13 July 2006 


