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Tht:- ,::. dn dppllCdllOn lor IPd\f' TO movE" ror ,udlclell r("'Vlew ,l nci cl 'lily 01 The df'CISlon 

01 the MIn.STPr 01 Cornm€'rC€". BU~IIlPss Df'veloprllf'nl Jnd InvestmenT of 10 FpbruJI"\ 

200b drilrl11lng me cdll(t"lIdllon t)I The -\PIJ lic,lIlt" Forf"lgn InveSTmenr Regl:,rral!on 

CertificaTE' ~FJ RC No. 11:--W 

The .-\pp l lcanr IS d pm·are l imned l'abilil\ ("ompanv Inrorpordrffl under Our laws on 

1\) -\prli 2002 Thl;'rf' Jrf' l)n l \ .2 .;.I"'ldrf'ho l dt"r~ horh Ch ll lC>St> ndtiOnal:- . one GUdng 

Lal Zhang WITI) 80 pf"r Ct"nl .. tlare dnrl lilt" llaldncf' twk1 b'v Dong M€'I LIU . Tnt? 



The COl1lpan~, Il1lme-diatelv pri or TO ITS HKorporatlOn, Ilad lodged 115 appl icaTIon 

\,.,IITh the FiJI Trade and Investmenr Bu reau IH FTIB "I to ::.e l up bU::'II1e-ss OT' processing 

health food p rodun~ iron"! wheat In the (ounlr\:. On \c) FE'bruary 1002, FT IB 

approved the prawn dnd FIRC No 1378 was issued TO the Company. The 

Certiticate spen l lcalh .. sflpulatE'rl "designation of area of inv(>stml'nr iJnd description 

of trade, business or manuf.Kturp" wa~ "'to procpss health food products from 

wheat" wiTh the rNm~ dnd condiTions dTTached In rhe torm of lener o f even dale. 

These Include conditions (11 11 and (Ili.) which reads as follows: 

"(iii) This approval .md the certificate have been granted b.lSE'Cl on thf> 

information you h.we submittE"d. If thE" in/ormation is incorrect or ;s 

false or is misleading Government re-SNvf>S its right to rf>view 

approviJlor withdriJw the certificate and /(>vy jines. 

(iv) 

( v) 

(vi) 

(vii) 

( viii) 

( ix ) you should fE-apply to the Chief Executive in the prescribed form for 

a variation of 

(aJ the business carried out by the comp.my, or 

(b ) any othn tt'rm and condition of tht' cE"rtiiicate . . .. H 

FTIB s lell€'r iunhN conil rmed rhar the c1UThorised capita l or the Company 01 

$200,000.00 IIKludf'd paid up E"QUI{\ cash contributIOn ot S80 ,OOO 00 bv the 

shareholder<. , whiCh w as to bE' transiE'rre-o 11110 rhe FIJI account 01 the- (0111pan ... . 

The Company also sta led 111 ITS proposal that It wou ld emplov d IOlal of 1010(,115 dT 

the 111 11 1.:11 stag€" o f tht-:' op€"r,Hlon <lnd 28 when "at normal opNationallevels." 



On q luly 2003, hardly TOu r t-l l months Inro Its opera t ions, IhE" -\ppllcant's Manag'ing 

D l reCior wrote to FTtB reqUE"SlIng permiss ion 10 E"xpan<i m. 11Il €' o r business "'to 

include- processing of.111 Chinese foods, N which thE" Company , th €' (oun presumes , 

was a lreaci\ t>ngaged Ill , as It Slale~ In IhE" SdlllE" letter Ihal "'Our feedbacks from 

supermiJrKet salE's .ue showing spf!'edy incre-asE" - copi(>s of their ord(>rs ar(> 

aNacht!'d for your refupnc(>, W In arl<iiTlon, rhE" Company Iniormed FTIB that it 

would Impan more equ lpme-1l1 rron) China, app lv ror w o rk permits ror "'four 

speciiJlist food te-chnicians." dn<i app lv to :ie-I up d chain 0 1 Stores to se ll ITS 

expandt>d l ine oi bU~ ln€'ss produCTs. Detail s In diagraml1lallc TornlS or [he new 

prorluns dno Il1dnagemenl srrunu rp accompanied ThE" iE"tiE"r. On .h) July 200J, the 

Company followed up 115 earllE' r If'trE'r WITh more derails , 

On 2q ~ugus" 2003 FTIB Chlf'f hecuTlvP re)f'CTPeJ thl? Co mpanv ~ re-quesl for 

expanS ion oi Its b USII1E"SS III the c lpares l or tprms. Th f' If' nf>r qale:;, as iollow.;, : 

.. , re-fer to your application ddted 30 July 2003 regarding the- iJbove

mentionf!'d project. Since the proposed project (R~tiliJ shop dnd 

Chinese- foods) fdlls under the reservpd list of Forpign Invpstment 

Act, foreign pdrtic-ipation in such inv(>stment is not dJJowed." 

On The> qUP';Tlon Of work pf>nllIT~ for -l spe>clai isl rood IP('hl11ClanS from China, FTIS 

responde-d that : 

"'A s th(> Compilny is currently proCf~ss;ng the products, it is expected 

rhdt the loca ls be trained to do thp processing. This does not justify 

employing a food ' PChnician from China. ~ 

Finally 111 dfftinlll~ liS applicat ion, FTIB nOTed Ihdl The Companv dop~ nOl dPpear 10 

bE' w hol l ... tn The b U'; ln f'~';' 01 healTh iood ['rom \\ohPdt " no (f'que:;red thE" Cl)I1l P iIllV ior 

p roOI Ihal th f> prodLJ ('"I ~ II 1:0, ma nuranurlng lal l 11110 the p~rmifle-ri cale>gory unrl er l IS 

Cf>rrJilcatf> 



NO further exchangE' bE' twf'en ThE" Con,piHlY anrl FTIB wa=- mod€' umil 15 April 2005 

when d progres~ report wa~ submItTed by The Company. The report stated that it 

wa~ operatlllg Trom Sport~ (ltV Complex (Shop 17), Lducala Bav; thai jT was 

presentlv ell1ploytng J locals on a iull time basIS; ThaT It hds ';'0 iar lI1Vested 

S50,QOO.00· and thaT It .;oughT worl- pe-rmiT5 ror ::! chE"tc, from (hilla after railing to 

obtain sUllable local candidaTes iollowlIlg adverTlsen1e-nt III the local mediC!. 

,-\ TaCTOrY VISI T wa:. conduCTeo bv FTIB offiCials on 23 Augu$T, 2005. The report or 

the VISit (onrlrn,e-ci that the Company dOing more than processing health rood oj 

wheat origin; il was carrvtng on a fu ll -b lown Ch inese rE'srauranr bustness selltng all 

ana sundries Phorogrilphlc eVidence :;;ubstan Tl iltlng the reporT WdS also obTained. 

The (ompanv, the report noted, was operating under "Royal Foods" t tt le. 

On 25 -\ugU ST, 1005 FTI B wrote 10 the Managtng Dtre-nor or the Compan\l 10 adVise 

the> Bureau s lI,r€'ntlon 10 cancf'1 ITS Cerllilcate on the ground that It had breacht>d 

rhe (ond il ions or ItS CPrtITICale. In pantcular, [hf' raer thill the Company hilo WIThout 

authanT\! expanded I t~ aCTIvllif's to rf':-.taurant businps:i ann operating under "'Ro ydl 

Foods" namE' whlCll was .llsc) unregistered. Nf'\!€'l1he! f"ss In dc(ord':lIKe v",lth 

Senlon 1 J 12) of rhe ForeIgn Invpsrmell! (Amendment) -\n 200-i, the Company was 

given 15 working dav::> to makE' re-presE"nratlon dnd rf"~pond 10 rhl'" allt>gatlons. On q 

SeptE'mber, 2005 til€" COl1lpan" responde-d to the FTIB II."'t!er With C"ldnriC"atlons dnd 

explanations On 20 Ononer, 2005 FTIB afte r haVing consld~red thE' Company " 

response, con;lrmffi 115 de(ISlon 10 cancel thE' Company s CerTIilcatE' ilnd COptf'd Its 

de-CIs 1011 10 relevant government agpnc lE's. 

ThE' pOWE'r<;. ot fhe FTIB to calKE'1 a Fore-Ign Investl11pnt CertlTic,He IS (omalne-o in 

SectJOn 13 oi rhe ForeIgn Invesrment An 1 <)9q ("' th e- Act"'). Thf> grounds Tor 

cancella tion Include~ brf'ach 01 the Term:. or conditions 0; the CerTJiICate. 

TIlt" df'CISIOn or FTIB to c.lIK€' 1 a (f'rtlflcal€' I~. noT fi na l but .'iUblecr !C) reView b" thE" 

M inister l"esponslblJ?, In Ilw; IIl<;Idnct' , rhf' Minister lor COnllllE' rCp, Buslnf'ss 



Developmenl and Invpsrl11t"nr. St""ctlon 1 5 or The ,-\ct :it"t:. our rhe procedure 01 

appea l [0 th€' Mlnls[E"f. Fi rsT , rhE' InveSTor or aggr lPvE'O parry IS requ i red. Ii hE' 

InlE'nds 10 appea l the FTIB dE'CI:'lon. should lodg€' hi:; dPpeal WHI"I11l 28 days aitE'r the 

deCision IS maoe Th €' Mln l:.tE'r artE'r haVing sough! dno rec€'lved Ihrough hl~ (hlE'! 

he-cut l ... €, the FTIB reasons ior rht?' cancE'lI,mon and along with the grounds 01 

appea l b .... The InveSTOr. 15 required dllE'r due- (onslde-ra llon wHhlil 7 days ri1eredner, 

deCide elfher to affirm. \df\ or set dSldE' the Sd ld deCISIOn. 

)n rhl s case, the MinISTer, haVing rffE'IVE'd the (ompan .... .; appeal In conforl1llTV wITh 

S. 15 l2 ). Jnd after l"IdvlIlg (ompl'ed With other reqUHell1€,l11:; o! rI"I€" sdld :iE"C110n, 

d€'clcied 111 111'; I€'TrE'r TO thE' App licanT 01 10 Februdl'\ . 2006. to ar firm the FTIB 

dE'clslon 10 canCE'l the (f'nJfKalE'. It 1:- thl:; dE'CI~lon b\ the M II11SIer thaI the 

-\pplicanl no\\' "eel..s the Court 10 reVIf'w . 

Opposition to l eave 

The ResponciE'nt oppo<;es rhe application for leavE' lor thf' ro l lowlng reasOns 

\ 1 The Applic<lnT has no arguahle case dnd ,n pc1rtlcular: 

ill the Minister 5 deciSIOn oi 10 February 2006 was 

t"'E"rrl~f"ti In dccol'clancf> \\11th rhp pro\lI!iIOJ)~ of Thl? o\cr . 

1111 Ihf'H'" wil:' no dlegalir\ In tl"lf' ll1anll t" r The r!e( I ~ IOn wa:

was tnClde: ,md 

III the appllcatJon gOf'5 to thE' mE'nt or thf' Of'cisJon. 

12 There wa" no brE'ilcl1 or naTura! rUSHce or dbu:-,E' 01 discre t ion 

given IIlar: 



o 

II Iht" Applicant's appt:>dl was properl v {"onslderert bv The 

MllllStPf arrer raking all the rE"If'\fdllT illarter 11110 d([Ounr; ana 

II rhp Min ister had (ompllt>'Ci with rhf' rf'qUlren1€'nrs or thp -\ct . 

For the -\pp licanl. Couns€'1 argues Iha! 111 Inak lng hrs decIsion, rhe Minister had 

faded ro lake InlO account the Company s subnwislolb and suppOrt. Including thE" 

fiji Cha l11bf'r Of COI1111lt"rcf' if'nf'r or" ",uppon H€' had dlso ldkE" 11 InTO d(TOunt 

Irrelevant maner~ Incluoll1g dllE'gar lon which had hE'"f'1l den ied by Ihe Appl icanT 

Companl,. In ~Uml11dr'\ . rhf' MlnlsTPr;: Oe-CI:' lon Wd:'\ hol h .,;rb ll fary dno 

unreasolldble 

The thruST o r Th e -\pp IICJr1r'; .:ubrnl<;slt)1l IS f llal W11i1 P II nf'l1lh ill! thp l!!Jegafions o r · 

breach or ( t"rtl ll(dlf> (OnO IlIOns If'vpllpd .-11 It. wnpre t il€'\< I1ld'v hdVf' o((urreo rhey 

dUl :'0 htYdu:,e or .;,ome mr.;,unclf'r'itdndlng heTween me Compallv and the FTIB, or at 

an" rate thE' non-conrormlt\. Wib due- to FTIB :' re-iusal to rhe- Company ., reque-st~ fO 

en large liS bUSl ne.;,,, <'Ino operatrons and addrrlond.1 rechnlCJI .;,1... rI I from Chll1d Thus 

tn the- fi rst Instan(?, It denlE'd tota!!v {tlat It "· .. as opt"ratlng it rE'~IJu rant b~ l ~m€'~~, ,mo 

theH "'R oya l Foods" name went 10 rt"le product . and 0\<1 nm repre.;,€,nl J change CT' tht> 

Companv ... nanl€", Se-cond , Ihe ~pphCJ.nt claim:,> thai Its ongl nal appllCJ110n 10 [he 

FTIB \\Ia~ 10 pstahhsh bU:' lnp:,>~ lor <l winer line 01 produn':" but That The FTIB.:., 

(emrlca t€" lim ited II 1(1 "proce-ss food products from wheat." ThiS , dccorcil ng 10 ThE' 

-\ppllcdn£ wJ~ d rnl~unrlersTancllng, Thl rcil\', where the Cornpanv hdc! rallE'1l shan 01 

Its prolf'(1t?ri o uTcome includi ng l11anpower net"d~ p:.pPClally rhe employment of 

lorab, thh wa:- rhe cilreCT rt"'~ ult or thl? rpo/usal b\ f TI B ro th€' rE'q ue::if bv rhe

Compam ror e'panSlon 01 huc,I(lf'~" 

II IS abundantI" clear " om rhf> eVidencE' beror(' rhl~ (oun thaI rhe Compan \! ... \,a:. 

aLl fhori:.f'o by ril e- FTIB 10 bE'grn Its ope-raTIons In FIJI along a :;pecla l and panJCuldr 

11Ilt> 01 bU:'llIes :, .llTl"lT\ flalllel\" - to procpss hpalth food p ro ducts from whed t," 

There- i~ 110 room for ooubl d:' ro rJw deflneo d(li\ ITle~, nOt" I~ rhpr€' an\ po!':"bdir" 



for 1ll15undNsTandi n g J:-. clalilleo by the :~ ppllcdnr. The COlllpelny gO! Its Ce-rnrlcel tE' 

and (lid nOT que~TI()n The- .;;cope- 01 cKTlviry rhelt wel:; given It. It is equelily obvIous 

tha t the Company (lid not w ish 10 remdln 111 The health iood i ron, wheel T bUSII1e-ss ior 

long, as 11 askffl FTIB lor expanSion or bUSiness InlO o ther areas or' bUSiness ,ann 

p roouCis bare-Iv 3 monTh.;; aner II .;; farte-d. Ii was miorme-rl I II no uncenain lerrns by 

FTIB that new buslIle:-s c1ct lV ltlPS suggesle<i b~ The Companv iell unner thE" caTegory 

or "'reseflle-d dct;v;ties" umiE"r SE"ction .s 01 the Act, which IS n01 open ,a t all 10 any 

toreign IIw €STOr nIlS IS to be contraSTed to "restricted dctiyitiesi'f under SeCTion 6 

w h ich allows The Minister son1€" discreTion. 

There I:; no d oubt, In IllV view Ihat. notwllh5tanoll1g the uneCl u lvocal rE'tusal of FTI B 

TO allow the ApplicanT to Indulge In olher form s oi bUSiness afrlvltleS OUTside its 

Certdicdte, It rOnllllueci with those dnivllit"s. :\lreaoy It Wi!:'> :'!uppl'ylng thE' 

superm.arkets oi dll t~rms 01 Chinese rooo whlC"h WE"re n01 Whf"iH hasf'n or processed 

dS health ioon:'!. ThE're I!'\ no eVidence that rollowlng !he FTIB refusal . rhar ThE" 

Compdny deslsr Tram such pranice The FTIB InspecTIon or rhe :\pplicant'.;; 

premises and thE' report with the photographs oj thE' lavout, ron i lrllls tne use or pall 

oi the p remise.;, dS '::'1?f'Vlng cH'ld eaTing area conSISTent wITh rhe conclUSion at the 

report. or d restauranl husl nE"ss. It IS 1101, as rhe AppllCdn! argues, a 

m isunderstand ing. It IS d rar! to be concluded bv th iS Cout1 l rDm the t"v lrlen(e, The 

FTI B offl ( l al~ wE'rE' IIl€" .. E' to w lln€"s~ wh€'n non-wheal bas€'d Chinese rood we re 

orderE"d . (oo~eo, :-old dnd (on:;uIl1f>d Oil !he p rem I Sf'~. 

The l..p pllCal1t dlso argued that thE" M !n! ster laded 10 rakE" InTO conSideraTion suppon 

from rhe Fij i Chambf"r or Comn'lercE", There IS In iac! no ?vldencE" thd t thls IS so In 

anv casE'. the :.uppon lE"ner on" goes ro the- volume of Iraoe- III wh ich the "ppl lc,anl 

is IIlVolven It nOt> ... nOI lend am ass istance TO The allegallon:. oj speclil( breache.;, 

madE" agaJl1sT II. 

There Me other dnoll1alle~ In (lud ln ~ iililurf' to dplivf'( on Ib llLl:.lne.':'!'\ pliln to InveST 

:5 150.000.00: the I.llf' r€,g l.;,rrdTlon undf'( the FNPF "rr: ann lIS non re'glSl ratlOn WITh 



the Inland Revenue for tax purposes, that amount In the end to breaches 01 both thE' 

C€'nlilcale Conditions and/or tile law~ of the land. \ note a:'i a" ex.ceptlon tllal thl? 

use or rill? words "Royal foods" does not or Ilsell illean tha t II aUlomatica l ly 

dll10UIHeO TO d change nl rhe Companv namt'. 

I am satisfied given the findings above that thE' MinistE'r ' ~ aOlon under lile 

Ci rcumstances. was 1lf"ltllE"r arblrrar\ Ilor unreasollilble . The MilliSTer had. III his 

letter at 10 Februarv 2006 to the ~pplicanr. explained that he had come 10 his 

deCISion "'after ciJrefu/ consideriJtion" oj all tilE' rel€'vall1 maHE'rs ohtalned borh 

from FTIB and the wrlnen appeal irom th€' Compam·. Ev€'n Ii th€' IS~LH:" ot th€' use 01 

"Royal foods" were df'cioeo In ia\lour or tilt' ."'ppIICdlll . rhpre WNP orhpr bredchf's 

so rUllclamemal that the\; Of rhE'lf own wou ld have been ~uii,c l f'nT ior FTIB ann the 

Minister to an <1:>: tiley d id. 

In the e-no rhe .-\ppllcJnt has ,aden to establish d prima taClP (.asp on menl or !hal IT 

has an arguable Cd!le to per~u.ade the (OUIl to grail! IE'dVE' to rhl? . .l,pplicant to 1ll0VI? 

ior )uChCldl rev,t'w 

LI?(lVI? i:-i re rU:-i1?0. 

-\1 SUIvJ 

1 ~ May 2006 

F lITO 

IUDGE 


