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Background

[11 This |5 an application made for worker's compensation In accordance with Sections 5 of the
Warkmen's Compensation Act 1964. The application made on 24 September 2014 is unusual, on
the basis that it is an Application purportedly made on behalf of the dependants of the
deceased worker, a former employee of the Respondent, yet within the particulars that
accompany the Application at Paragraph 9, no such dependants had been identified. It is




unsurprising on that basis, that when the initial Answer in Oppasition to the Application was
fled by the Employer on 4 October 2014, it was sald that the Application should be dismissed
for that very reasen. That is, that the Application is one that can only made under the relevant
orovisions of the Act, where it Is made on behalf of a dependant or dependants of the deceased
worker,

[2] This Tribunal is at a loss as to why then, no apparent further step in proceedings occurred until
such time as the matter was called back on before it for review on 10 November 2017, in any
event from therecn, the matter was advanced in the fellowlng way.

Preliminary Objection, Re Defective Application

[3] When the preliminary arguments were considered before the Tribunal on 16 March 2018, a
decision was made to aliow the amendment of the Application in relation to the particulars
pleaded, on the basls that:-

e It was not regarded as being fatal to the Application being made; and
s That Order 14 of the Magistrates Court Rules 1945 allows for such an event.

[4] The Justification for this i3 essentially, that if there was a legitimate argument pertaining to
whether ar not the deceased worker had dependants, then this could be addressed bath by the
way in which the evidence of the parties was led and also in final submissions. Uttim ately after
further directions were issued in relation to the disclosure requirements, the matter was set
down for hearing on 11 September 2018,

The Case of the Labour Offlcer

5] Within the Applicant’s opening submissions, Ms Kadavu for the dependants of the deceased,
told the Tribunal that the deceased Worker had been engaged by the Employer as a driver and
‘delivery person’ during the period 7 February 2011, ungil his demise as a result of a motar
vehicle accident on 9 May 2012, According to Counsel, the worker was making a dellvery from
Suva to Lautoka, when he was involved in a collision with a truck at Naboro and died at the
accident scene.

Labour Dfficer Anglene Raj

[6] The first witness to glve evidence on behalf of the Labour Oificer, was Ms Anglene Raj, a Labour
Inspector who told the Tribunal that she had received a report of the death of the worker from
the family of the deceased and not the Employer. Ms Raj said in response to this, that on 14
september 2012, she had sent the Employer a request asking that it complete the Form LD C1,
Natice By Employer of Accident Cousing Infury/Death TO A Workman or Death of A Warkmon
From Any Cause Whotsoever', as required under Section 14 of the Act, According to the
witness, a Netice of Claim was sent to the Employer on 22 October 2012 and this had been
prepared reliant on a statement that had been provided from the deceased’s father, on 14
August 2012, Ms Raj told the Tribunal that a subsequent calculation of the claim for
entitierment was sent to the Employer on 10 July 2013% The witness stated, that she believed

L See Exhibit L2
: See Exhibat L4 |Form LD CE}



that the case was disputed by the Employer, on the basis that it was claimed the accident was
the worker's fault. During cross examination, the attention of the witness was brought to the
particulars accompanying the Application, where within Part 3 of the form, it had indicated that
this section was “Mot Applicable”, Counsel for the Employer, Mr Kumar, suggested that the
dependants would need to be identified at the time of making the Application and if mot, then
the Application would be invalid. In response, the witness replied that the Ministry of Labour
does not pursue cases where there are no dependants. On this point, the Triburial accepts that
this was a defect in the form, that was easily corrected. Who otherwise would the Labour
Officer be prosecuting a claim on behalf of if it was not for the dependents of the deceased?

bAr Ak Prasad

(7]

(8]

Mr Amrit Prasad is a cane farmer and father of the deceased worker, who provided a statement
to the Labour Office on 14 August 2012, It was Mr Prasad’s evidence that his son had
commenced employment with the Employer on 7 February 2011 and passed away whilst
working. According to the witness, his son would work seven days per week, from 7pm te 7am.
Wr Prasad told the Tribunal that on the day of his son’s demise at around dam on '3 May 2013,
he was called by one of his son's workmates advising of the fatality, after his son had left home
to transport a defivery from Suva to Lautoka. In cross examination, Counsel for the Employer,
questioned the eamning capacity of the witness and whether or not he was truly a dependant of
the deceased. Mr Prasad responded by indicating that he was dependent on the earnings of his
son, as he had suffered an injury to his leg and was also asthmatic, making his own capacity to
earn difficult.

The Tribunal heard that the deceased worker had left home at 19 years age, however would
return to visit family members. Mr Prasad was also challenged by Counsel, as to whether or not
he was asthmatic, the inference being that it was somehow a gulse to making a claim for
depandency. In response to this suggestion, Mr Prasad clarified that this was a condition he had
suffered from since birth, Mr Prasad said that he "was surviving cutting cane™ but had retired
and claimed that when his son grew up, that he was helping the family®.

The Case of the Employer

9]

1]

The first witness 1o give evidence on behalf of the Employer, was Mr Jaywan Pratap, wha is the
Director of Korogaga and Vatuwaga Carrlers (Fiji) Ltd, Mr Pratap explained that the Employer
had a contract for the delivery of the Fiji Times newspaper, that would invalve the distribution
of the paper throughout Viti Levu. The witness spoke of the deceased worker's disposition on
the day of the accident and said that he had been advised of the accident about half an hour
after the event, from one of the supervisors. According to Mr Pratap he contacted the
deceased's father whom he claimed said words along the following lines to him:

lam really fed up with him, what om | going to do with his funeral?

Mir Pratap stated in his evidence, that Mr Prasad asked him if he could arrange for the body of
his son te be returned to Labasa, as he did not have any money, The witness sald that he came
to Labasa with a sum of money that had been donated by the deceased’s co-workers and also
had brought with him a coffin box that he had purchased and had shipped across by Patterson

Tne impression galned from the witness, was that he was only doing so by necessity of situation and
found the work at his age and health, guite arduous
The Tribunal understood this to mean, halging them financially,

3.



[11]

Shipping. Mr Pratap said that he was surprised not 1o have been met by a family member upon
arrival and when he went to the family home and provided Mr Prasad with two envelopes of
cash, one from him and one from the workers, clalmed that the deceased’s father did not
express any gratitude The Director of the company told the Tribunal that the day fallowing the
funeral, he returned back to his home.

During the giving of his evidence, Mr Pratap stated that whilst sometimes the deceased sent
money home to his mother®, that he had been advised by the deceased that he would not send
money to his father, because “he said my father does not want to see me". The witness
claimed that he was never told by the deceased that his parents were dependent upon his
garmings. In cross examination, on the day of the Waorker's demise. Mr Pratap acknowledged
that the deceased was doing the ‘western run’. The witness told Counsel that he was not aware
that it was the Empioyer's responsibilities to meet the costs of funeral expenses®

Mr Dalip Singh

[12]

hr

{13]

[14]

The next witness to give evidence was Mr Dalip Singh, who was involved in the transportation
of the deceased’s body to Labasa. Mr Singh confirmed the testimony of Mr Pratap, that when
arriving at the Lautoka Hospital that there were no family members of the deceased to be
Ipcated. The witness stated, “it seemed that the relatives were not bothered™, Mr Singh told
the Tribunal that when he along with others arrived at the family home, that he witnessed Mr
Pratap glve Mr Prasad two envelopes and that he was aware Mr Pratap had also paid for the
funeral costs,

il

The final witness to give evidence on behalf of the Employer was Mr Abhay Chand, wha is a self-
employed person and stated that he knew the Director Mr Pratap as a Justice of the Peace.
According to Mr Chand, he went to Mr Pratap’s home to have his medical papers stamped and
said that he arrived at B.30am this particular morning, after having been advised to come at
9 00am. The witness said that on the day in question, that Mr Pratap was stressed and talking
on the phone. Mr Chand told the Tribunal that Mr Pratap had his telephone on speaker and said
that he had to wait for the stamping of the document until the phone call was completed. Mr
Chand said that in this telephone he had heard Mr Pratap requesting the other party to come 1o
cuva and then sald that the phone was cut off. The witness said, ™I remember he sold that there
was such fathers fike this *  and then stated that three minutes later there was a phone call
from the other side after which Mr Pratap advised that "ok we will bring the body®.

During cross examination, the witness was asked, who was the other party to that phone
copversatlon? 1o which he replied, *| thought the boy's father”, The witness conceded he did
not know of had seen the father, nor heard: his voice previously, Mr Chand claimed that Mr
Pratap was saying, “your son |s dead”, When asked by the Tribunal why Mr Chand was having
docurments certified, he claimed that these were documents from the CWM Hospital, indicating
that he had kidney surgery and that this was needed for a Family Court Matter in Lautoka®. At

B4s Chandra Watl, 3 named dependant within the Amended Application,

The correct quasthon here would have been, was the Emplover aware thet the Labour Officer may
seek 1o make a claim for funeral expenses; as no automatic right would appear to exist in the case
where |t s claimed that there are degendants remaining;

The witness elaborated and said that this was a Family Maintenance Case invalving Ms Maureen Devi.

4,



that juncture, the Tribunal adjourned proceedings, in order that the case file in that matter could
be retrieved and the dates of the documents that had been stamped verified. It is a matter of
record that the Case File JO9/LTE/0031, reveals that the admission date for the surgical
intervention referred to by Mr Chand was 21 February 2013, with a discharge date of 22
February 2013. Given that the employee died at the scene of the accident on % May 2012 and
was returned to Labasa several days later, renders the account by Mr Chand a complete
fabrication.

[15] Directions were subsequently issued to the parties reguesting that final submissions be
provided. The Employer's Representative subsequently advised registry staff, that it will not be
submitting any additional material, but relying on what Is presently before the Tribunal. As an
overall impression, the Tribunal prefers the evidence of the deceased’s father, to that of Mr
Pratap and the other Employer witnesses. The fact that the Employer did not report the fatality
to the Ministry, sought to thereafter lay blame for the accident on the Worker and then
challenged the standing of the deceased's father at trial, is suggestive of a deliberate and
concerted effort to distance itself from the obligations imposed under the Workmen's
Compensation law. The evidence of Mr Chand Is also suggestive of a concerted effort by the
Employer to deliberately seek to defeat the Application by whatever means possible, whether
honest or otherwise.

Was the Deceased a Workman for the Purposes of the Act?
[16] Section 2 of the Workmen's Compensation Act 1964 defines workman to mean:

any person who has, either before or after the commencement of this Act, entered Into or
works under g controct of service or apprenticeship with an employer, whether by way of
manusl lobour, or otherwise, whether the controgt i expressed or Jmplied, ¥ oral or in
writing, whether the remuneration is colculoted by time or by work done, ond whether by the
day, week, month or any longer perod;

Provided that the following persons are excepted from the definition of "workmon™:-
fa) @ person whose employment is of o casuel noture ond whao is emplayed otherwise than
for the purpoases of the empleyer's trode or business, not being o person employed for the

purpeses of any game o recreplion and engaged or pald through a club;

fbl af subwarker,

{cia member of the employer's fomily dweliing in the employer's house or the curtiioge
thereaf, or

[d) any closs of persons whom the Minister maoy, by arder, declore not fo be warkmen for the
purposes af this Act.

[17] The Tribunal is satisfied that the deceased was a workman for the purposes of Section 2.



Was the Respondent the Employer of a Deceased Workmen?
[18] Section 3 of the Act, reads:

“smaolover” includes the Government ond any body of persons corporate or unincorporate
ond the personol representotive of o decéased employer, and, where the services of o
warkman are tempororily lent or et on hire to another person by the person with whom the
workman has entered inte o contract of service or apprenticeship, the latter shail, for the
purposes af this Act, be deemed to continue to be the employver of the workman whilst he is
werking for that other person; and in relation to o person employed for the purposes af any
game or recreation ond engaged or poid through a club, the manager, or members of the
managing committee of the club shall, for the purposes of this Act, be deemed to be the
employer;

[19] There is no doubt that the Employer was captured by the definition at Section 3 of the Act,

Did the Worker Suffer a Compensable Injury?
[20]  Section 5(1) of the Workmen's Compensation Act 1964 provides as follows:

If in gny employment personal Injury by occident arising out of ond in the course of the
emplayment Is coused to a workmen, his employer shall, subject as hereingfter provided be
fighle to pay compensation in occordonce with the provisions of this Act ...

[21] It appears well accepted that there are three requirements to satlsfy Section 51} of the
Workmen's Compensation Act 1964.° These are:-

i Personal injury by accident;
[ii} Arising out of employment;
[iii] In the course of employment.

Did the Worker Suffer & Personal Injury by Accident?

(221 Pathik | in The Fiii Sugar Corporation Limited v Lobour Officer” set out in detail what was to be
meant by the expression "injury by accident”. The deceased worker suffered from a ruptured
heart caused by a motor vehicle accident. This first limb is satisfied.

Was the Worker's Death by Accident Arising Out of Employment?

[23] Pathik | in Trovelodge Fiji Limited Suva v The Labour Officer for Korolaini Diratu™, sets out the
relevant considerations when determining whether or not a worker suffered an accident arising
out of employment. His Honour relied on Lord Sumner’s characterisation in L & ¥R v Highley™ to
apply the following test:

... Was it part of the injured person's employment to hozard, to suffer, or to do that
which coused his injury? If yea, the accident arose out of his employment. If nay, it did

L Roiwogo Buses Led v Lebour Offfcer [2011]FIHC1TY; HBAZZ 2008 (18 March 2011|
. [1995] FIHC 39; Hba(l10] 945 {17 Fabruary 1995]
1 [1994] FIHC 180

{1917) AC 352 5t 372



not, because what it was not port of the employment to hozard, to suffer, or [@ o
cannat well be the couse of an accident arising cut of the employment, To ask if the
cause of the accident wos within the sphere of the employment, or was one of the
ordingry risks of the employment, or reosonably incidental to the employment, of,
conversely, wos an odded peril ond outside the sphere of the employment, are all
different ways of osking whether it wos o part of his employment that the workman
should have acted as he was acting, or should have been in the position in which he was
whereby in the course of that employment he sustained infury.

|24] A5 his Honour further stated:

The expression is not confined to the mere "nature of the employment” os formerly held in
several cases, but it "opplies to the employment os such - te Its nature, its congditlons, its
obligations, and its incidents.

[25] The Worker died while driving his Employer's vehicle and wndertaking his tasks as a delivery
driver, en route to Lautoka, This second limb |5 satisfied.

In the Course of Employment
[26] In Trovelodge, Pathik | stated:

The two conditions which must be fulfiled before an gccldent can be soid to have occurred
“in the course of employment” are:

ja) the accident must have occurred during the employment of the workman ond

(b} it must have occurred while he was doing something which “his employer could and did,
expressly or by implication, empioy him to do or order him to do”

{27] The Tribunal is satisfled based on the strength of the police repart provided on 4 June 2012 and
the death certificate of the deceased, that he died at the scene of the accident, whilst employed
and undertaking his duties as an employee transporting goods from Suva to Lautoka. The
deceased Worker was engaged in a shift at that time and he was authorised to drive the vehicle
for that purpose. This third limb is satisfied.

Conclusions

[28] The Tribunal finds that Mr Amrit Prasad and Ms Chandra Wati were at the time of the Worker's
demise, his dependants. The case of the Applicant Is made out and the dependants entitied to
the maximum compensation payable in the amount of 524,000.00. A further adjustment to this
amaunt |5 to be made, for interest to be calculated from the date of the Amended Application,
that is 3 December 2014 at the rate of 5% perannum®,

i29] The revised amount to be paid |5 529,444.00

l Sea Drder X% Rule 8 of the Magitrotes Court Act 1945,



Decision
[30] It is the decision of this Tribunal that:
[i] The Respondent pay compensation to the Labour Officer on behalf of the
dependants of Sumeet Kumar Amrit in the amount of $29,444.00, within 30 days
herecf,

fiil  The Labour Officer is at liberty to make an application for costs within 21 days
hereaf

Mr Andrew J See
Resident Magistrate




