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JUDGMENT

The Claim

i.
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The Labour Officer instituted this claim on behalf of the

dependents of Rakesh Prasad who died on 28 May, 2011. The
Defendant died as arresult of a metor vehicle accident.:The
Labour Officer forcefully contended that the injugy which
caused the death of the workman was sustained in the Course
of Employment. '

The Respondént on the other hand, strongly epposed- the

above contentions. The Employer argued that the injury or

injuries did not arise out or in the course of the

deceased’'s employment. Furthermore, the Respondent argued.
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that this action is statute barred and alternatively
pleaded that the deceased was seriously and willfully in

misconduct.

The Respondent in its Notice of Motion filed on 27 Marxch,
2017 sought the following Orders:

a. That there be a hearirg on a preliminary point that the action be
dismissed as it is time barred, under section 13 of the Workmen's
Compensation Act[ Cap: 94);

B. That should the matter not bpe dismissed under {a} above, the
Applicant do  within 14 days provide further and  “better
particulars as reguested and annexed to the affidavit  of Loiusa
Mitehell filed herewith;

<. That the Applicant do by Affidavit within 14 dayé disclose and
provide copies of all witnesses’ statements, Medical Cause of

Daath Certificats and Autoposy Report.

And  for a further order that the Applicant pay costs of  thls

application on a full solicitor/client indemnity basis.

The Labour QEificer submitted that section 13 of the

Workmen’s Compensation Act (Cap: 94) (hereinafter referred
to as “the Act”) had been fully complied with. According to
the Applicant, the date of death was 28 May, 2011. The

. Notice of Claim being form LD Form (€2 (Claim for

Compensation) was served on the Respondent via post in the
same year. A follow up Notice was sent to the Respohdent on

10 November, 2014. This Notice had been annexed twice as
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Annexures IM 4 and 5 in the Affidavit in Response of Louisa

Mitchell filed on 23 May, 2017.

The Claim was disputed by the Respondent, which meant that
the Labour Officer would need to file the applicatidn for.
enforcement of compénsation. The application. = for
enforcement of compensation is the substantive matter now

before the Tribunal.

In support of the above submission, -the Labour Officer

relied on the mattar of Laboux Officer ~-v- Nlrmala Holdlﬁgs

kA Ocean View Hotel, ERT WC 116 of 2016.

The Learned Magistrate in the above matter, stated that the
limitatioh found in section = 13 of the Workmens’
Compensation ~Act has- no bearing on  the procesdings
initiated where the claim for compensation comménced'witbin
12 months and the action for recovery was commenced within

six years from the date of the accident.

Reading the Act holistically, it is clear that section 13

(a) of the Act sets the time limit for filing a claim

within the 12 months period. Time_is extended to 5ix vears -

under section 13 (b) 1if - by mistake or other good cause -

- compliance with the 12 months’ time limit is not possible.

(Nisha -v- Attorney General (2012) Civil Action 177 of
2007)
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9. Justice Calanchini’s exposition of section 13 of the Act in
the matter of Carpenters Steel Company Limited -v- Labour

Officer (2012) HBA 9 of 2003 is apt to note. He stated:

1 have come To the conclusion that the six years period
for bringing a claim for compensation under the Acﬁ only
applies if an injured workman or the representatrive of a
deceased workman can invoke one of the two provisions, It
csimply would make no  sense o redquire a claim Ffor
compengation to be brought within twelve months of the
date of the death as specified in section 13 only for the
proviso to provide for an inconsistent time limit of 6
years. It ls apparent that the legislature intended even s
claim for compensation saved by one of the provisios could

not be brought after six yvears from date of the accident,

It is alsc clear that the legislature intended that a
clain for compensation that was made after the twelva
months limitation would be a walid glaim -if (1) it fall
within oné of the two provisos to section 13 and (2} it

was made within six years from the date of the accident.

There was no material befors this ocourt that would
indicate that the Respondent was relying on either

proviso. There was no attempt to invoke either provisoe.

As a3 result the claim for compensation was statute barred
under section 13. The appeal iz allowed, The Respondani is
ordered to pay $500.00 costs to the Appellant within 28
days. The costs Eix@d summuarily  are lower Chan oosis
currentily awarded a&s these proceedings were completed in
2004. '
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Similaxly, Justice Fatliaki in Flour Mills of Fiji Ltd -v-
Labour Officer (1982) FJSC 4, ruled that delay in getting
the report from the Doctor was a reasonable delay and
therefore came under good cause. In this matter the workman
was injured in November, 1984 in the course of his
empleyment. Tbe_ ciaim was instituteg, 3 years after the

date of the accident. The Appellant argued that the matter

~was not maintainable pursuant to'ssction 13 of the Act.

The above authorities confirms that the law pertaining td_

section 13 of the Act is settled in our jurisdiction. The

_position enunciated above have been endorsed by the High

Court and Court of Appeal that claims muép be filed within
12 months. Failing which the clain weuid_s%ili be valid 1if
it fell within one of the two proviso under section 13. And
secondly, 4if it was filed within six years from the date of

the accident. This Tribunal is bound by ﬁhe principle of

stare decisis i.e. it is bound by the decisions of superior

Courﬁs,

‘The BApplication for Compensation before this Tribunal was

filed outside the 12 months period as reguired by the Act.
This is an undisputed fact. As alluded to above, the burden

shifts to the Respondent to show good cause or failure on

-part of the Respondent to notify them of tﬁe death of the

workmen.

The Tribunal finds that the Applicant has not placed any

material before thé Tribunal to indicate that the Labour
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Officer would be relying on either proviso. In the absence
of any explanation of good cause, the Tribunal finds that

the claim filed by the Labour Officer is statute barred.

Final Orders

14. It is hereby ordered that the claim filed by the Labour
Officer is struck out on the ground that it is statute

barred. - Partlies are further ordered to pear their own

costs.

A Ropate G_réan
,-,w'uil_ f A R
* wW s .
e Resident Magistrate
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