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Oetaki, JA 

[2] The appellant (first accused in the High Court) had been indicted "' ith another (second

accused in the I ligh Court and appellant in AAU0035of20 I9) on one count of aggravated

robbery contrary to section 3 11 (I ) of the Crimes Act 2009: one count of abduction

contrar) to section 282(a) of the Crime /\ct 2009 and one count of damaging propert)

contrary to section 369( I) of the Crimes /\ct 2009 committed on 24 November 2016, at

Kasavu ausori in the Central Division.

[3J Following the summing up on 13 March 2019. the assessors expressed a unanimous 

opinion of guilty against the appellant on all counts. The learned trial judge on the same 

day had agreed with the assessors and convicted the appellant on all counts. He \\as 

sentenced on 14 March 2019 lo 13 years. 05 years and 18 months imprisonmem for the 

three charges respectively. all to run concurrently \\ ith a non-parole period of 12 years. 

[4] On 10 th April 2019 the appellant appealed against both his conviction and sentence.

founded on the following: (a) 12 conviction grounds filed on 31\1 July 2020: (b) 5

conviction grounds filed on 19 August 2020: (c) 3 sentence grounds filed on 31 July 2020:

(d) 3 sentence ground filed on 19 August 2020. These grounds arc set out in full under

paragraph [61 of' the learned trial judge ·s Ruling at pages 49-52 of the Record of the High

Cou11 of Fiji.

(5) For the reasons stated in a Ruling dated O I April 2021, the learned single judge refused

the appellant's application for leave to appeal against com iction. and allowed leave to

appeal against sentence. On 5 October 2023, the appellant filed an application for renewal

grounds for leave to appeal against conviction, ,..,hich the full Court had accepted at the

commencement of the hearing.
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[6] Renewal Ground of Conviction

Ground 1 

--That lhe appelfa11t ',\ contention is based on "Dock /de11tificatio11 Parade" ... . u11d /he triul 

judge had erred in law, when he failed to wam the assessors o(the dunger o[P WI picking 

lhe univ person in the dock as 1he perpetrutvr who huppen to be the uf}f)el/unl ......

[7] On the sentence appeal: "The uppe//anl will re/_1• on ground.1; of sentences /hat was

allowed by the single judge on the exuc:I date of Ruling ( J April 2021 ). " The said grounds

as allo\\'ed by a single judge all focus on the sentence being harsh and excessive as

represented in Ground l below;

Sentence Ground: 

Ground 1

That the appellant appeal against sentence heing 11wntfest�r l,ursh and excessfre and 

wrong in principle in all circumstances q/' the case. Tlwt tlw ,·ente11c11 i.t hursh und 

excessive in all Jhe circumslances q(rhis 111alfe1: 

The Law 

[8] Any appeal against conviction and entencc to this Court ma) be made ,..,ith leave of

Court pursuant to section 21 ( I )(b) and (c) or the Court of Appeal Acl. The test for leave

lo appeal against conviction and sentence is ··reasonah!e provpcct of .rncceM· ··. as

established through case la\\: Caucau v tate f2018) f'.ICA 171: AAU0029.2016 (4

October 2018): Navuki v State [2018] FJCA 172: /\AU0038.2016 (4 October 2018):

State v Vakarau f20 I 8J FJCA 173: A/\U0052.2017 (4 October 2018); Sadrugu v tate

[2019) FJCA 87: AAU0057.2015 (6 June 2019) and others.

[9] When a sentence is challenged the tc. t is not whether it is \.\ rong in law but ,.._ hether the

grounds of' appeal against sentence are arguable points under the four principle outlined
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in the case Kim Nam Bae v State A/\U00 15 of 2011 [ I 999)FJCA 21 :(26/02/ I 999), 

namely, that the sentencing judge: 

1. Acted upon a wrong principle.

11. Allowed extraneous or irrelevant matters to guide or affect him.

111. Mistook the facts.

1v. Failed to take into account some relevant consideration.

[10) Section 23 (3) of the Court of Appeal Act provides: 

The Facts 

"On appeal against sentence the Court <�/"Appell/ �hall. if' thev think that a 

different sentence should have been passed, quash the sentence passed at the 

trial and pass such other sentence ll'arra11Led hy law by the ,,erdi<.'I (whether 

more or less severe) in s11hstilutio11 thereof as they think 011gh1 to have been 

passed. or may dirn,iss the appeal or make <;uch other order a., rhey think 

just." 

[ 11] The sentencing order of the learned trial judge is summerised herein based on the

evidence adduced at the trial:

"2. The brief.facts uf the case were as jh/inws. On 2.J Novemher 2006. the 
complainant Anil Kumar (PW/was 59 years old. lie wa.� married with 
three children in their twenties. I le earns his livin� hy drh-i11g a taxi. 
registration numher LT7 I 27. lie also owned the taxi. While 11·orki11g on 
ear�v morning 011 1-1 A"ovember 1006 (Thursday), he picked up Asesela 
Naureure (Accused No. I) al Gordon Street, S11va al ahoul 6:30am.Aecused 
No.1 asked him tn go tu Flji National Unii'ersil)· (FNU) Tamavua lo pick 
up ,\!loape Rokoricebe (4ccused No.2). Mr Kumar compfiecl wul clro,·e to 
FNU Tamavua. 

3. At FNU Twnuvua Mr Kumar picked up Aloape Rokoricehe (Accused
No.2). Both accused sat in the back seal and requested lo be taken to
Kasavu Nausori. J\/r Kumar touk the /11"0 lo KL1san1 .Vau.,ori. Al Kasavu
Moape, asked A1r Kumar to take them to Tailev11. A1r Kumar passed two
1•il/ages and wm· asked to stop ul a breadji·uit tree therea/ie,: Afoape then
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l 12]

pulled Mr Kumar out of /he wxi and took the car ke_1: Asesela then tried tu 
a11ack Mr Kumar 11•ith a screw drive,: Mr Kumar de.fi.mded himse!f' and, 
Asesela repealed�\' punched him in the mouth. ll'here he lost .\()me teeth. 
la/er the two abducted Afr Kumar 10 Korovou Town . 

./. At Koro,·011 To\l'n Asesela took <Jl'er from /1,/vape. in driving the raxi.
Muape drove lhe same ji-0111 Tailevu. Asesela drove lO Rakiraki. They had 
an accident at lr'c,iruku Rakiraki, where the taxi wa.\ se,•ere�l' damaged. 
The two accused fled the crime scene. Mr Kumar who was knocked 
unconscious. was later taken to Rakiraki I lospital. The matter ,ra.,

reported lo Police.An investigation was carried out. The fll'o acc11sed were 
/a/er chargedfi,r aggravaled robbe1:v. abduclion and damaging property. 
They ha,·e been fried and convicted for the ahove ,�{fence in !he High 
Court.,

. 

Appellant's Submissions on Conviction Ground: The appellant's written submissions 

dated 27 September 2023. filed 5 October 2023. are summarised below: 

(a) rhe trial judge had made an error of law ,.,hen he failed to ,,am the assessors or

make any reference of the positive danger of .. clock ident[/lt·a1io1t'· with the absence

of pol ice identification parade.

(b) Having allowed (for the first time) the dock identification after 2 years and, 3

months since the incident, the issue for the appellant is: Whether the judge had

given appropriate direction on how the assessors should approach the first time

dock identification.

(c) In his Ruling dated I April 2021. Prematilaka JA at page 12. paragraph [231 stated:

..
...... ... It appean that the learned lriul judj{e /,ad no/ warned the assesson of the

do1.:k identification .In other 11·orth he had 110/ tu/cl them aholll the wulesirahility 

and danger <�(dock ide11t{fication. ·· 

(d) Dock identification is not itself admissible. there being no identification parade held

by the investigating team.

(I) The Court transcript at page 9 of 202. -.,hen counsel ,..,as asked by trial judge­

''Anything else? Counsel for appellant raised an issue. the objection to dock ID

there being no ID parade done by the police or an explanation why such parade was

not conducted.
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(g) The evidence in the identification of the appellant is unreliable, it amounts to a

breach of Constitution.

(h) The appellant cited the following cases in support of his submissions: Edward, v

The Queen (20061 UKPC 23 (25 April 2006): Lawrence v The Queen [2014}

UKPC 82 ( 11 February 2014: Maxo Tido v The Queen (20 I 0) 2 Cr.App.R23, PC

[2011} UKPC 16.

f 13] Appellant's Submissions on Sentence Ground: The appellant submissions on sentence 

grounds as can be asce11ained from the grounds of appeal are: 

(a) That the appellant's sentence is harsh and excessive.

(b) That the wrong principle was applied in sentencing the appellant.

(c) The learned trial judge acted on a \Hong principle. allm,ecJ extraneous or

irrelevant maners to guide or affect him, mistook the facts and failed to take

into account relevant considerations before passing �entence.

(d) The appellant's sentence was disproportionately severe punishment contrary

to ection 11 (I) of the Constitution.

(e) The sentence was manifestly harsh and oppressive.

Discussions 

[14] Identification including dock identification.

The appellant had challenged the dock identification conducted in this case with PW I

pointing to the appellant. c pecially as there \\a no Police identification parade held, and

with no proper explanation on why it ""as not held as is normally required of the police

in similar cases. The learned trial judge also failed to warn the assessors of the danger of

PW I picking the only person in the dock as the perpetrator who happened Lo be the

appellant. That challenge has to be weighed against the fact that, aflcr the summing up ,

counsel for the appellant did not object to dock identification or al least sought

redirections on it .
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[15] Further. the case against the appellant is based on identification evidence of the appellant

by PW I in the course of the commission of the offence. ot holding a police

identification parade on its O\-\ n, under the circumstances of this case. would not vitiate a

conviction. Despite the absence of an identification parade, the learned trial judge had

accepted PWI ·s evidence in identification of the appellant. Paragraph [41] of the

summing up is relevant:

.
. Tn !his case. A1r A nil Kumar s ident[fication o.fAsesela appear to rake more than one how: 

from when he was picked up at Gordon Street Su,•a. the trip 10 F!vU Tamal'lla. then to 

Kasavu Nausori, then to the hreadfruit free at Tailevu, the ,fight rhereat, the trip to 

Korovou Town, and then the trip towards Rakiraki. Air Kumar said, he ohservedAsesela ·s 

face during that time. This was 110/ a case o[a fleeting glance. ft was u case v[personal 

observation for more rhcm one how: Afr Kumar said, Asesela was with him from 6:30am 

on 2-J November 2016 lo 9am when thev reached Kuruvou Town. So, it would appear thev 

were together /or more than two hours. This, ii would appear. ll'as enough time to 

remember a person's face. The distance between the two wax one to twv footsteps awav. 

as when !her were in the taxi and when he was al/egedl}' allacked bl' Asesela. It was broad 

morning daylight. A spc,:ial reason ft1r remembering Asesela ·s face, was because of what 

he did lo him that dav. PIVJ said, he had repeated nightmares. and could not forget 

Asesela ·s face. Although a proper police ide111iticarion parade was nor carried out in this 

case. it could be argued that Afr Kumar ·s identification o(Asesela at the material time 

was of a high c1ualit11 a11d ought to he accepted J( ruu accept Mr A nil Kumar ·s 

identification evidence against Asesela at the material time, you 11111st find him guif D· as 

charged on all counts. l[orhenl'ise, \'Vll must find him not guiln· as charged on all counls.

It is entire/r a maller for 1•ou. " ( Underlining added) 

[ 16] What then was the role of dock identification at the trial in this case? As pointed out b)

the learned single judge the identification of the appellant by the complainant at the trial

appears to have been a first time dock identification after the event that had happened

about 2 years and 3 months prior. Such first time dock identification was referred to as a

·serious irregularity' by the Privy Council in Edwards,. Queen l2006] UKPC 23 (25
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April 2006). which should be permitted in exceptional circumstances. although the court 

also stated that it is in general an undesirable practice and other means should be adopted 

of establishing what lhe accused in the dock is the man who was artested for the offence 

charged and that "hen evidence had been admitted it was incumbent upon the judge to 

direct the jury to give it I ittle or no weight. 

f 17] A contrasting position was adopted by this Courr in Yulaca v State AAU0038 of 2008: 

29 August 2011 (2011] FJCA 39. in not disapproving of dock identification because: (i) 

the witness had seen the suspect I\\ ice before. on both occasions under good lighting, 

and (ii) there had been 8 defendanb in the dock and though there had been a failure on 

the part of the judge in respect of the dock identification. ne, ertheless had gone on to 

hold that no prejudice had been caused despite the lack of Turnbull direction. 

[ 18] Dock identifications are not. of themselves and automaticall). inadmissible: Maxo Tido

v The Queen (2010) 2 Cr. App.R23, PC. POI I) UKPC 16. In Aurelio v The Queen

(2003] UKPC 40, the Board of the Privy Council held that. even in the absence ofa prior

identification parade. a dock identification ,-.as admissible evidence. although. \\hen

admitted. it gave rise to significant requirements as to the directions that should be given

to the jury to deal with the possible frailties or such evidence-

"that ii is i111porla11t to make clear Jhat a dc>c:k idenJi/icativn i.\ no/ inadmissible 

e,·idence per se and that the admission of .wch evidence is 1101 to he regarded as 

permissible in 011/v the most exceptional circ.:umsJances. A trial judge 11•ill always 

need to conside,; howeve,: whether the ad111ission uf.wch /esJimrmv, particular!,· 

when it is rhe first occasion on which the accused is purported!)' idenlified. should 

he permi!led 011 the basis that its admission might imperil the k,ir trial of the 

accused." (Underlining added) 

[ I 9] It is note \\orthy that the learned trial judge. having allowed the fir!>t time dock 

identification (afler 2 years 3 months of the incident occurring) did direct the assessors 
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on Turnbull guideline� imer alia at paragraph [401 of the summing up regarding the 

identification of the appellant at the crime scene. as follows: 

.. When considering the complainant's identification evidence against the uccused, 

I must direct ,·011, as follows as a mailer of!aw. First. ll'henever the case against an 

accused depends whollv or s11bstantiallv, 011 the currectness o[ one or more 

identifications of the accused which the defence allege,· to he mistaken, I am 

warning vou o[ the special need for caution before convicting the accused in 

reliance on the correctness o[the identification. hecause an honest and convincing 

witness mav he mistaken. Second. you must closely examine the circumstances in 

which the identification wm made. How long did the ll'itne,\S have the accused 

under obsen1ation? At what distance? In what light? Was tire vhservwion impeded 

in am' way? I lad the ll'itness ever seen the accused before? Hou· often? Has Ire anv 

special reason for remembering the accused's face? Has a police identification 

parade held? Third. are !here anr specific ll'eakne.,ses in the identification 

evidence? /[the qualio1 o[lhe identification e11idence is goud. vo11 mnv relv on ii. 

!{the quality is bad. rou 11111st reiect ii. "(Underlining added) 

[20] The learned trial judge had not directly warned the jury of the undesirability in principle

and dangers of dock identification: Lawrence v The Queen (2014 J UKPC 2 ( 11 February

2014) or to give it little or no ,,eight or that they should not take that into account . uch

omission would weaken the evidential value of first time dock identification. What is the

lest to apply?

[21) The Supreme Court had formulated test for the appellate court to apply in the situation in 

aicker v State CAV00l 9 of 2018: I November 2018 f2018] FJSC 24 which were 

applied in Korodrau v State [2019] FJCA 193: AAU090.2014 (3 October 2019). where 

this Court held as follows: 

"[35}. Howe1•e1; the Supreme Court in Naicker went on to state i11 paragraph 38 
!hat the critical question is whether ignoring the dock identifications o(the
appellun1. !here was sufficient el'iclence, though o[a circumslantial nature.
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011 which the assessors could express the opinion that he 11•as guiltv. and 011 
which lhe judge could find him guilt\· and answered the question in the 
affirmalive. Going furthe,; the Supreme Court for11111/uted a test lo be 
applied when dock identi/icalion e,·idence had been led and no warning had 
been given bv the trial judge. The test lo be applied is found in the /ul/owing 
paragraph . 

./5. I return to the irregularilies in the trial as a result of the dock idenlijicalion

and 1he absence of a Turnbull direcrion. To use the language of the proviso 
to sec/ion 23(1 J of the Court of Appeal Act l 9./9, has a "suhs1antial 
miscarriage of justice" occurred? The queslion, in mv opinion, is whether 
/he iudge would have convicted Naicker 0(11111rder i[lhere had been no dock 

identification of him at all bv the two ,1·itnesses who chased a man with 
blood 011 his hands. That is a different question to 1he one posed in para 38 
above, which was whelher the judge could have convicted Naicker without 
the dock identifications. The question now is whether he 11•ould ha,·e done 
so. I have concluded that. for the .\ame reasons as I think that the iudge 
could have com'icted Naicker without !he dock identification , the iudge 
would have convicted him o(murder in their absence. fl follows that I would 
app/r the proviso. holding that 110 substantial miscarriage o[ iustice hw, 
occurred despite the irregularities in the trial. .. (Empha�is added)

/ 36} Thus. ,he Supreme Court appear., to .formulate a two tier test. Firstly. 
ignoring the dock identification <�{the appella/11 ,rhether there wus s1!{"ficie11t 
evidence 011 which the assessor.,· could express the opinion that he was 
guilty. and 011 ll'hich the judge co11ldfincl him Kllilty .Second�y. 11·hether the
jucl�e would have com•icted the appellant, had there been no dock 
ident(fication of him. /11 my ,•iew. the _firs/ thre.,hold relates to the 
qua11titylst1f/iciency of the evidence available. The clock ident[licalion and 
the .'lecond threshold is ll'hether the qualitykredibility of the available 
evidence without the dock identijicalion is capable ofprvving the accused's 
identity beyond reasmwhle douht. qlcourse. [(the pro.,eculion case.fails to 
overcome the first hurdle the appellate court need not look at the second 
hurdle. Howe,·e,; i

f 
the answers to both questions are in the ajfirmatfre. it 

could be concluded that no subs1a11tial miscarriage <�(justice has occurred 
as a result of the dock ident[frcation e1·ide11ce and ll'ant <�{wami11x and the 
pmviso to section 23( I) r?f"the Courl 1!f"Appeal Act would uppzv and appeal 
ll'ould be dismissed. 

(22] The complaint by the appellant on first time dock identification can be dismissed .In 

applying the above tests to this case, it appears that other than the dock identification. 

there are other evidence. for example: 
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(i) The evidence of the appellant being arrested while trying to flee into a sugar cane

field within a few hours of the incident within the general area of the crime scene.

(ii) The appellant had given a false name to the police upon arrest i.e. Jone Savou

which was exposed via PWS who had known him from childhood. This 1s

evidence of subsequent conduct influenced by the fact in issue.

(iii) Unlike in Naicker, the trial judge had given a clear l'urnbull direction in this

case.

[23] I agree" ith the learned trial judge that. in I ight or strong initial identification evidence

of PW I coupled with the above circumstantial evidence. the absence of an

identilication parade or a warning on the dock identification had not resulted in a

miscarriage or justice. Further. even assuming that a miscarriage or justice had

occurred, it would not amount to a substantial miscarriage of justice and the Court of

Appeal would be inclined to apply the proviso to section 23( I) of the Court of Appeal

Act.

[24] Whether the appellant' eotence was harsh and excessi\'c?

The appel I ant w:is sentenced to 13 years \\ ith a non-parole period of 12 years. He was 

granted leave to appeal against his sentence on the basis that the learned trial judge had 

fallen into sentencing error by picking 12 years as the starting point as per the tariff set 

out in Wise v State [20 I SJ F JSC 7; CA V0004.2015 (24 J\ pri I 2015) .A sentencing error 

occurred. This case is distinguishable from Wise, where the accused had been engaged 

in home invasion in the night with accompanying violence perpetrated on the inmates in 

committing the robbery. Whereas this is a case of aggravated robber) against a public 

service vehicle driver. 

[25] The correct sentencing tariff for the offence or aggravated robbery against taxi drivers

was settled in Usa v State [2020] F JCA 52: AAUS 1.2016 ( 15 May2020) at 4 years to I 0

years imprisonment. subject to aggravating and mitigating factors. In Usa v State, it was

held:

11 



"[ 17} . .  it appears that the set1/ed ranxe vf sentencing tar[//' of C?/fences of 

aggravated robbery against providers o.fsen•ices <�/ public nature including taxi, 

bus and van drivers is o-1 years to IO years l?(impriso11111e111 :wl�ject to aggravating 

and mitigating circumstances and relevant semenc:ing laws and practices. ·· 

[26] The objective seriousness of thi� particular aggravated robbery could have justified a

higher starting point of the sentencing tariff between 04 years to 10 years imprisonment.

If the starting point was taken at the lower end the aggravating features would have

justified a very substantial increase of the sentence. The ever increasing occurrence of

similar attacks against taxi drivers in the form of aggravated robberies demand deterrent

custodial sentences. In the appellant's case. deterrence should be the main consideration

in deciding the length of sentence imposed to safeguard the public and the providers of

public services from the propensities to engage in similar crimes and other perspective

offenders. The sentence of 13 years is outside the sentencing tariff for ··A11ac:k again.\·/

taxi drivers··.

[27) When a sentence is reviewed on appeal. again it is the u hi mate sentence rather than each 

step in the reasoning process that must be considered: Koroicakau v State 12006] FJSC 

5; CAV 0006U.2005S (4 Ma� 2006).ln determining \\hcther the scnrencing direction has 

miscarried the appellate courts do not rely upon rhc same methodology used by Lhe 

sentencing judge. The approach taken by them is to assess \\hethcr in all the 

circumstances of the case the sentence is one that could reasonably be imposed by a 

sentencing judge or, in other words. that the sentence imrosed lies within the permissible 

range: Sharma v State [2015] F JCA 178: AAU48.2011 (3 December 2015). The appeal 

against sentence is allowed. 

Conclusion 

[28) Given. the above, the sentencing tarifT of 4 years to 10 )ears for attacks against taxi 

drivers, and the fact an error in sentencing occurred. the appellant's appeal against his 

sentence of 13 years imprisonmem with a non-parole period of 12 years imprisonment 
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(passed by the learned trial judge) is quashed: Based on the guideline judgment in 

Matairavula v State [2023] F.ICA 192: AAU 054.2018 (28 September 2023). I sentence 

the appellant (under section 23(3) of Court of Appeal Act), to 12 years imprisonment with 

a non-parole period of IO years. 

Andrews, JA 

[29] I have read and agree with the judgment of his Honour Qetaki, JA.

Orders of the Court: 

1) Appeal against conviction is dismissed.

2) Conviction affirmed.

3) Appeal against sentence is allowed.

.J) Appellant ·s sentence of 13 years imprisonment with a non-parole period of 12 years 

is quashed. 

5) Appellant's sentenced substituted lo 12 years imprisonment with a non-parole period

of JO years with e.f]ectfrom l.J March 2019.

&�-r--, 
Hon Mr Justice Alipate Qetaki 
JUSTICE OF APPEAL 

Hon Madam Justice Pamela Andrews 
JUSTICE OF APPEAL 
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