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RULING 

f I 1 The appellant had been charged in the fligh Court at Suva on five counts of rnpc 

spanning for 02 year. The victim. aged 14, SS was lhe appellant· s biolog,cal daughter, 

The charges are as follows. 

f1RSTCOUNT 

(Representative Count) 

S1ateme1tl of Ol[e11ce 

Sexual Assault: comrarv lo Section 2 JO ( /_i /a; of the Crimes :kl 2009. 

Partic11/ars of Offence 

VIL/KESA RAWA1~f!LA. between ;he /"1 of .!anuart JO/fi to 1he 
3 ;st Decemher 2016. ai Vuisiga, !-'unidutHl, in the J::ustern Division. wzlttHjitl(t 
t.1nd indecent{v as,\alllted SS by touching her hreasts amlJondlinx her vaginu, 
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. l j I-

SECOND COUNT 

(Represemarive Cmmt) 

S1111emem of Offence 

Rape: contrun /0 Section 20; r I I and{]; ,a! uf rh, Cnmcs .kt ]00\i. 

Purtici,/t,rs o(Offe11ce 

VILIKESA RAWAJHL-1, lie/Ween rhc I" of January ]1/J{, 111 the 
31 '1 Di:'ct:mhc>r 20 J 6. al I 'wsigff r 'unidawa, in the Ea.,lcrn Div!,\ion. haJ carnal 
knovrledgi: o{S/i H'ilhout her consent. 

FOCRTII COUNT 

( Repr.mmtalive Co,mt) 

Purtirnfar., of O{fe11ce 

VIL/KESA RAWAMILA, he11tt·e11 1hc I'' uf Jwuwn 1 /i/' ru 1he 
J ! ,r Di!cemhrr ](!I"", Ui J, ·uisigo. l <unidowa, in the E,tstern Divisirm. had carnal 
kn,nrfe£f~t.' o/SS 1rithow her consent 

fhe asses.S()rs. had opined that the appd!;.mt was guilr: o( the t!n.;L sccnncl and fourth 

tounis am! not guilty of the third count. Having agreed with tlw majority opinion, the 

trial ,iudgc had comktcd the appellant accordingly and sentenced him on 311 October 

2020 to an aggn.:gat1.;: sentence of 18 years· tmprison111cnt with '1 non-parole periotl of 

IS yctffs. The effecti\·c scnti.::n1.:c \¾llS to be l 7 years and 06 months \\:\th a non-parols2 

period of I+ years and 06 months alter deducting the remand period. 

[31 The appellam had lodged in person lodged a timelv appeal ageinsl conviction and 

sentence. In terms ,cdion 21 ( I )(bl and (c) of the Court of Appeal Ace the appellant 

1..'.ould appeal against conviction an<l s.entcm.:c only \Vith h~;:l\e or' coun. llcLJLllli!!£!.lc 

gppeal~ L~~-t~:st for teavi: lo appeal against ~onvit.:tion and :.;i.:ntence i:i ·reasonable 

prospect or success' [sec Caucau v State !20181 FJCA 171: AAl'0029 or 2016 10-1 

October 2018), Navuki , State 12018] FJCA !72: A/\U0038 of 2016 104 October 

21118) .ind Slate,· Vakarau 1.20!8] FJCA 173: AA{ 0052 of21117 {04 Cktoher 2018). 
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Sadrugu v The State ['.2019) FJCA 87: AA U 0057 of 20 l 5 (06 June 2{)] 9) and 

Waqasaga v State [20191 FJCA 1.44: AAU83 of 2015 {12 July 2019) that will 

distingui;:,h awable uropnds [see Chand v Slate [2008] FJCA 53: AAC:0035 of2007 

(19 September 2008). Cbaudry v State [2014) FJCA 106; AAU!O of2014 (15 Juli 

2014) and Naisua v State 120U] FJSC 14; CAV 10 ot'2013 [20 November 2013)j 

from non-arguable grounds [ see Nasila v State [20 l ()I F JC A 84: AA U0004 of 2011 

( 06 June 20 l 9)1. 

[4] Further guidelines to be followed when a sentence ix challenged in appeal are whether 

trre sentencing judge (i) acted upon a wrong principle; (ii) allov.ed extr.:meous or 

im:levtm! matters to guide or affect him {iii) mistook !he facts and (iv) failed tu take 

into ac·c,mm some relevant considerations [ vide Naisua v State [2013 l FJSC 14: 

CA VOO to of 2013 (20 November 2013 ): House v The King 11936! HCA 40: ( I 936) 

55 CLR 499, Kim Nam Bae v The State Criminal Appeal NoAAlJOOl 5]. 

[ 5 j The trial judge had summarized the focts in the judgmem as follows, 

1. The vlctim in this case is your dau1;hter, She was born on l 1/()5:0l Her 
mother. your wife, passed mnz, in 20 I (J One ni/!,ht during rhe /irs/ term cf 
school in 10 I 6, you came ajier a drinking session and had your dinner. By Iha! 
time the victim, your daughter was sleeping in 1he living room cif the house 
along with yaur nwlher and your l I year old son Vou 1n:nt tu your daughter 
who was at Ihm lime he/ow the age of I -I years old and you carried her ro your 
bedroom, 

J ,,ls you enrer the bedroom, upon your daughter looking at your face, you told 
her to shut up and not to say a 1,vord You placed her on rhe hed und removed 
her clorhes. !'our daugh1er did not do anything because you were her fit1her 
and hei:mise you were drunk. You rhen srarred lo touch her breasts ond while 
ww:hin/!, her hreastsfrom one hand you started touching her vaginajiwn the 
or her. 77,en you inserted your hand inside her vagina. four daughter did not 
know whal /0 do, again becau,1e it ,ms her father who was doing rhis 10 her. 
Thereafter you inserted your penis inlo her vagina, Your daughrer said 1har ii 
was painfi1! lo her and also she felt ushamed of what you did to her The next 
da,v, she ohsuw:d l>lood swins in her vagina 

Thervqfier on one night in rhe first term L?f'ichoo! in 10 I 7, when yuur daughrer 
H'ttS 1./ years old you found her sleeping in J'OUr room when :,.,·ou came home 
tff)er drinking. t'ou removed her c!otlu:">, touched her breasls ctnd licked her 
vagina Then you inserted your penis ;nside her vaginn During the s<1me 
school terrn you raped her by inserting your penis inside her vagina again. 
four dau/!,hler said /hat you had threatened her thw you wiU cut otl' one of her 
ears, if she tell....,- someone ahour what you i·rere doing to her 
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!61 !he prosecution had called the complainant and another witness (PW2) and the 

appellant and his a/ihi witnesses (DWl-DW4l hnd given evidence on his behalf. 

Pl n1e ground;; of appeal urged by th,: appdlanl are as follows, 

'Convictio11: 

Ground I 

!hi? learned trial Judge &rred in law and in fuct ·when he /Ound the 
complainant·,\' evidcno.: ro hv cri!dihlc and reliahle despile the im.:onsistencie.~ 
and !hat the c1videnc.e must he scrurini:::.ed with grear cure hefon: a guilty vt>rdict 
is hrrmgh1 in 

Gr()und 2 

lH, U' rlw lcumed trial Judge erred in Im, and mja,'I when he did nur prm'ide 
~·ltfficient consideration to the Di!fence 's ulihf wfrnev.w!S, 

Ground J 

tf!A r the learned trial .!uJge erred in lw1 in _iailing to direcl the assessors at 
1.1/l the <-'OlltSt'Y open to Ihr.:rn. in evu!uatmg the deluy in the cumpluinf and the 
relenmt:1 in LnsessinJ..: rhe cn:dihilit_l' o(the 1,:omplainant ·'-' evidence in terms o! 
consistene,:1, and phm,lihi!it_1-·. p,1rticularft' in the uppdfont ·s tnauer il'hert! thi! 
complaint was ncilhcr tinu:b· nor volunllU) hw prodded ow u/thi:: compluinant 

serie.~ r?f'question...,- PtF]. 

(i'round 4 

{t.f,_1..T_._the conviction is unsa/1! and thl:' ,,:ontrw,licrm:v verdicts i~l the assesson 
and that r~I the learncd_judge would indicate fatal misdirectivn 

Sentence: 

Ground l 

THAT /he se111ence imposed in this matter git ing Jue nmsidera/ion /0 rn'l 
cin .. :umstcmces· ts harsh and e.xces.\ive 

Grrmml I 

! 8 J !he appellam complains that the trial judge had nol gi vcn Murray direction w the 

as,cssors, Murra;- directiun is derived from R, :Vlurra,, [ 1987) 11 'sS WLR 12 where 

Lee J said at. 1 

In all ,.:a.v1,;s '-!f s,:rious c,Timc: ir l., cusromar .. r /lir /udg,es Io stress that whcri: 
there is· onl.v one wimes.'f a.,:vening the commission r.ff /he crime, the evidence of 
thut wilne:,;s mw,t he scrutinised ·with greuf care httforf u concfo.\·ion is arrfred 
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al thar u verdict o{gui/ry .>hould he hrought in: hut u direclion ,!fthai kind does 
not 1.?fitse!/impi); that the wirness 'evidence is unreliable. 

f91 The High Coun has hcid that a Murray direction should be given in appropriate cases 

where there is a perceptibk risk of miscarriage of justice if the jury is not warned uf 

the 11eed to scrutinise the evidence or a complainant with care before arriving at a 

conclusion of guilt1
, The direction emphasises that. if the Crown case relies upon a 

single witness, then the jury must be salisfied that the witness is reliable beyond 

reasonabk doubt2• This dues not mean that the direction is alltomatically required 

where there is one principal witness in the Crown case. If that witness' evidence b 

cormboratcd by other evidence la the trial, such as docnmentary evidence, forensic 

evidence or other physical evidence [for example, DNA results implicating the 

accused) there is no basis for a direction3, However, Murray direction shOL\ld be 

understood in lhc context of jury trials and not a trial by the judge with the assessors 

only expressing an opinion like in Fiji. 

f I OJ Further. The l\forra:, Direction is specifically prohibited in prescribed sexual offences, 

Section 294AA Criminal Procedure Act provides: (I) A judge in any proceedings to 

which this Di.vision applies mus! nol direct a jury, ,,r make any s.tggcstion tu a jury, 

that complainants as a class are unreliable witnesses. (2) Without limiting subsection 

( l ), that subsection prohibits a direction to a jury of the danger of convicting on the 

w1corrnbornted evidence of any complainant (3) Sections I 64 and l 65 of the Evidence 

Act I 'l95 are subject to this section. 

I 11] Therefore, lack of sped fie !Vlurray Direc1ion in this instance has not caused any 

miscarriage of justice and in fact Murray Direction may not have been even 

appropriate as allegations involv~d multiple acts of serious sexual abuse of the 

biological daughter by her biological father. On the other hand, ct \s clear from the 

summing-up that the trial judge had taken all possible precautions to make sure tbat the 

assessors understood the standard and burden ()f proof and how they should evaluate 

I Robinson v The Queen I 1999) I 97 CLR 162 at [ 25},. f ?.6] 

'Smale• R j2007I NSWCC!\ J28 at 1711 per llo""e J 

1 Gould v R [202 lj NSWCCA 92at[13,!J,1136[: cf Ewen v R l2flt'5J NSWCC,\ 117 at J 1041 
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the evidence in terms of reliability and credibility of the prosecution evidence, His 

directions on the appcl Ian( s evidence is most fair. 

[ l 2 I l'llc appellant has not highlighted the su-call.cd inconsistencies in SS 's cddcnce which 

woul<l have persuaded the trial judge not to have found SS's ,,vidence credible and 

reliable. However. the trial judge has adequately addressed the assessors at paragraphs 

l 0- l 5 on the credibility ,me! reliability and inconsistency of witnesses and highlighted 

some omissions with regard to ss·s cvid~nce v-d1en compared with her police 

stmcmcm (sec parngrnph 261m) of the summing-ur). However, in my vie" those 

omissions are not capable of shaking the verv foundation of ss·s cvi,kncc [ vkle 

Nadim v State [20151 FJCA 130; AAU0080.20I 1 (2 October 20l5JJ and SS had 

anyway ,,:,plained why she could not come out with some lhc things that she sa.id in 

Cirauttd 2 

[ 1 ll According to SS, the first incident relevant to counts one and two took rlacc during the 

fast term of school before the appellant kl\ for Vanua Levu tand before her 

grand father died 111 \larch 20 I 6 J \1iith rq:ard t,, count three where SS ·s evidence was 

1ha1 the rdevant incident took place in the third school tc1111 in 2016 and given her 

evidence that rhe appdlant ldi the , illage for V arrna Lcvu ,mly once. and her evidence 

during cross-examination that he returned in March 2017. the trial judge correctly 

directed the assessors !hat the defoncc uf alibi as it was raised is relevant only lo 

counts three and four. 

I l 4 J In any cvenL the trial judge had o<ldrcsscd the asscss,>rs on alihi evidence at 

paragraphs 38-44 and 711 & 71 of the summing-up and those directions arc quite 

adequate. The trial Judge independently considered the: alibi evidence at paragraphs 9. 

Groui,dJ 

[ 151 The uppd!am complains of delayed reporting. SS had for lhe tirst time divulged 1.hc 

acts of sexual abuse to PWc. her uncle wh,,sc wife and the appellant were .sihlings. SS 
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had first come to PW2"s house to attend schoo1 in December 2017 and when his wife 

heard a rwnor where a ·love-bite· was found on ss·s neck. both he and his wife 

questioned SS on several occasions regarding it and it seemed to PW2 that P\Vl was 

hiding something. Finally, when he got an opportunity to speak to SS one-on-one. he 

asked her 'who is the firs/ guy 1ha1 had touched you:'· He was shocked to hear from her 

that it wa, her father. Then he also asked her 'who is 1he firs/ guy thm did ii 10 you?·. 

and again, SS said that it was her father. Two days after, PW2 went to the police 

station with SS to report the mutter, Therefore, SS haJ not been forced to come out 

with the acts of se.rnul abuse though she had been reluctant and hesitant for obvious 

reasons. Jn any event, the pmsecutinn had not rdied on PW2's evidence as recent 

complaint evidence, The deiay is about 01 year and 08 months. 

I! 6 j It is generally recognized that ,he 1.iming of a complaint whether immediate or 

delayed, does not inherentlv determine its trnthfulncss or falsehood. Each case must be 

evaluated on its individual merits, taking into account the available evidence. 

credibility of witnesses, and other relevant facwrs. The credibility of a complaint is 

typically assessed based on the totality of the cireumsta11ccs, including the consistency 

of statcmenls, cmniborating evidence, and other factors that may suppon or undermine 

the complainant's account 

[ 17] A Bench of 05 judges of the Supreme Court of Philippines ind1.1ding the Chief Justice 

in People of tile Pllilippines, Plaintiff-Appellant vs. llernabe Pareja y Cruz, 

Accused•Appellant G.R, No. 2021224 quoted the following c,bservations from People 

v. Geromo. 324 Phil. 297, 314-315 (1996)' ((i.R, No. 182690- May 30. 2011) in 

relation w why a rape victim's deferral in reporting the crime does not equate to 

folsi fication of the a,cu,ation. 

'The jailure o( comp/ainam ru disclose her d~filemen/ wi//1011r /mc.1· of time to 
per,;;011s close IV her or to report the mauer to !he authorities does not perjOrce 
warrant flu,? conclusion that she was not sexualfr molested and that hur charges 
aiai11s1 the accused are al/ baseless, 11n1rue andfahrin1tecl. Delay m prosecuting 
1he oj}ense Is no/ an indication ol a f<thricated charge. Manv vier/ms of' rape 
net;er complain or }7/e criminal charges again\'! the ropists. They pr11._f°er ro bear 

'hnps:_'ilawphiLnet/Judju.ris,,-jurl2011imay201 l-'gr l 8::!690. '?{) l 1,htm{#fru65 
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the ignominy and pain, rather than reveal their shame to the H'orld or risk rhe 
o[Jc'nders · making good their threats to kill or hurl 1heir victims· 

[18J !he Court of Appeal in R, D (JAJ 120081 E\VCA Crim 15:i?: 12009] Crim LR591 held 

that judges Jre entitled to u,rcct juries that due tu shame and shock. victims of rape 

might not complain for some time. and that ·a !are complaint does 1101 iwcessari/y mean 

it is a fidse comp/aim·. The court quoted with approval the following suggested 

comments in cases where the issue of delay in. or absence of. reporting of the alleged 

assault is raised by a defendant as casting doubt on the credihility nfthc complainant. 

· .t):perience slunL\ that people reacf d{fkrently to rl1e ,1rauma t~/ a serious se:rual 
ussault. ?tu.Te is no one t'la.,:.,,ic res1-umse. TJw d1.fencr:1 say lfw reason rhar rhe 
complainant did not report this until her hoyji'iend returnedfrom Duhai ten days 
a/fer the incident i.J hecause she has made up a fu!se stor:i.:. That fj a matter _kir 
you. rou ma;v think thai some people may complain immediatc(v lo lhcjirst person 
!ht>_i. sc&, H'hilsl mhers may ji:e! ,r.J1an1i: wul shuck and nor tomplain jbr sot7h! time. 

A late comp/aim does nor 11ect.:sw1riZr mt!an it is aji1Jse om1plaint. Thal is u mu!ft!r 
Jr1rym1, · 

[ 19J In as mu.:h as a late complaint docs not necessarily mean that it is a false complaint. it 

is nothing hut fore lo direct the jury or aS>essors that similar!; an immediate complaint 

do~s not neces:-;arily dt:nhmstratc: a true ~omplainL 'T'hus. a !ate complaint does not 

neccssJri!y signify a fi1ls1: i.:omphtint, any more than an immc;(_Jiatc complaint 

nec~ssard.::-, demonstrates a true complaint 

f2Uj Hie Court or Appeal in Slate v Serelevu [2018 I FJCA 16\ AAL l-1 L201-I (4 Ocwber 

20 ! 8) adopted the ·totality of circumstances· test to assess a complaint of belated 

reporting. 

'/2.// 7ht? mere lapse tflimt? occurring ,4ter the and the time ,?{the complaint 
is 1101 rhe Iesr the admissihilily o( evidence. The rule requin's 1har 1he 
comp/aim should be made wifh/11 a reasonahle time. n1e wnounding 
circwn.,;ftmces \h<mld bt~ taken into cm1sid.:rc1tion in determining what ivould 
he u ri.1as,onahlc timr:i in any particular case, By uppZying rhe toluiitJ t!f' 
circwnsrances test. wlwr should he examined is whether the complain! 1ro5 

mc,de at thi.:_/int suitahle opportunity il'tthin a reasonahh: time or whether thi.!re 
H·us· an explunati<mJhr the Lh:!a:i-. ,. 

121] fhe trial judge had referred to the complainant's e.,planations for the Jelay at 

paragraphs 26(dl- 1.n and (ii of the summing-up namely that the appcllo.nt asked her not 
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to tell anyone lest he would be arrested and that he would cut off her ear and there 

would not be anyone to look afler her education if the appellant was arrested, which 

the assessors and the j udgc had accepted as reasonable explanations for the dday. The 

t1ia! judge llad drawn the atlcntion of assessors at paragraph 34 to the issue of delay 

and addressed himself on it at paragraph 6 of the judgment. 

Grc,und4 

[221 The appellant's complaint could be summarised to stale that the verdict is 

,mreasonable and cannot be supp011ed having regard to the evidence. 

[23 l On reading the detailed summing-up and !he judgment, I am satisfied that despite the 

alleged inconsist-cndes, discrepancies, omissions, improbabilities or other inadequacies 

rhe complamant's evidence ,md in light of defence evidence, the assessors, acting 

rationally, ought not to have emermined a reasonable doubt as 10 proof of the 

appellant's guilt T,, put it another way upon the whole of the evidence it was <)pen to 

the assessors to be satisfied or guilt beyond reasonable doubt (see Rainima v Stale 

[20231 FJCA 190: AAL!Ol l.2019 (28 September 2023.l at [43J & [44}l. Thtis, it cannot 

be said that the verdict is mi.reasonable and cannot be supported having regard to the 

evldem;c, 

Ground 5 (se11te11ce) 

f24 I fhe appella!l! submits th,n the sentence is harsh and excessive. The trial judge had 

arrived at the sentence alter applying sentencing tariff applicable for juvenile rape i.e. 

10-16 years ofimprisonmcl1! [vide Rai v State blLL:!:LL!:~LlJ! AAU0038.2010 (5 

March 2014) and Rlli v Stale f20141 FJSC 12: CAVOOOJ.2014 (20 August 20l4l. 

However, the trial judge should have applied the tariff of 11-20 years of imprisonment 

set in Aichcson, State [20181 FJSC 29: CAVOOl2.20l8 (02 November 2018)] and 

sentenced him accordingly. The error had favoured the appellant. 

Be that as it ma1, the trial judge had given clear reasons as to why he was imposing a 

sentence outside the Raj tariff hut it is within Aicl1esm1 tariff. If I were to adopt the 
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approach suggested by the Supreme Cout1 in Koroicakau v The Stale 12006] F.ISC: 5: 

CA VIJ006L2005S {4 May 2006) anJ in [Sharma v State [2015j FJCA 17&: 

AAt"48.20I l Cl December 20!5JI in dealing with the sentence appeal i.e. when a 

sentence is reviewed on appeal, again it is the ultimaw sentence rather than each step 

in the reasoning process that must be considered a11d whether in all the circumstances 

of the case the sentence is one that could reasonably be imposed, l have no doubt that 

given the extreme grnvity nf the nffending the ultimate setltence is appropriate. 

Orders 

I Leave to app1:al against cdnvict!on is refused. 

Leave to appeai against senknc.:e is rdl1scd 

l 
.. i .. i~~-r . .J~.::~ t: f -L-. -

-t o .cL . ust1cc L Prcmattlaka 
RESIDENT JlSTICE OF APPEAL 
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