IN THE COURT OF APPEAL, FLIU
100 Apgpeal From the Hish Conrt]

CRIMINAL APPEAL NO.AAU 879 of 2021
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L oram : Prematifaka, RiA
Lonnsel z Appeilant in person

: Ms. 8 Shameem for the Respondent

Date of Hearing : 43 Oetober 2023
Date of Ruling : 04 Qctober 2023

RULING

{11 The appeliant had been charged in the High Court at Suva on five counts of rape
spanning for 02 vear. The victim. aged 14, 88 was the appellant’s biclogical daughter,
The charges are as follows,
FIRST COUNT
{Representative Count)

Statement of Offimce

Sexual Assanit: contrary to Section 210 (1) faj of the Crimes Act 2009,

Barticulars of Offerce

VILIKESA RAWAMILA, betweenr  the 17 of  Junvory 2016 10 the
385 December 2046, ar Vuisiga, Vunidonwa, i the Eaxtern Division, wnlawfuliy
ared indecently assaulted 88 by touching her hreasts and fomdling her vaging,



SECOND COUNT
{Representative Count)

Staiement of Offence

Rape: contrury o Section 207 (1 and (2) ial of the Crimes Act 2009,

Particalars of Offence

VILIKESA RAWAMILA,  berween the ol Junuwary 2016 w0 the
3P December 2006, ai Pursiga, Vunidaowa, in the Eastern Division, had cormal
knerwledye of 85, without her consend,
FOURTH COUNT
{Representative Counl)

Statement of (fenee

Rape: conirary o Section 207 (50 & (20 al of the Crimes At 2008,

Particilars of Offence

VILIRESA RAWAMILA, berveen the 17 of Joraary 2007 1w the
I December 20007 ar Vuisiga, Vinidenea, in the Easiern Division. had carnal
knowledue of 88, without her consent
{2 The assessors had opined that the appeilant was guilty of the first, second and fourth
counis and not guilty of the third count. Having agreed with the majority opmion, the
gl judge had convicted the appeliant accordingly and sentenced him on 30 October
020 1 an aggregate sentence of T8 vears” imprisonment with @ non-parole peried of
15 vears, The effective sentence was 10 be 17 vears and 06 months with a non-parole

pertod of 14 vears and 06 months atter deducting the remand peniod.

[31 The appeliamt had lodged i person fodged a timely appeal against convietion and
sentence. in lerms of section 21 b)) and (¢) of the Court of Appeal Act, the appellant
could appeal against conviction and sentence only with teave of court. For g timely

appeal, the test for leave (o anpeal aesinst convivuon and sentence 15 ‘reasonable

prosoect of success” see Cageap v State [7018] FICA 171 AALOG29 of 2016 104
October 20185, Navaki v State [2008] FICA 1720 AAUOG3E of 2016 (04 Qctober
20185 and State v Vakarau [2018] FICA 173 AAUDOSI of 2017 {04 Ociober 20181

[ ]



n

Sadrugu v _The State [2010] FICA 87, AAU 0037 of 2015 (06 June 2019} and
Wagasaga v _State [2019] FICA 144 AAUR3 of 2015 (12 July 2019y that will
distinguish arguable prounds [see Chand v Stage [2008] FICA 33; AAUD03S of 2007
(19 September 2008, Chm_gﬂrv V-Stﬂtt‘; (2014} FICA 106; AAULD of 2014 (13 July
2014y and Naksua vy State [2013] FISC 14, CAY 10 of 2013 (20 November 20133

from,_non-arguable grounds {see Nasila v State [2019] FICA 84; AAUGOO4 of 2011
{16 June 20193,

Further guidehines to be followed when a sentence is challenged in appeal are whether
the sentencing judge (i) acted upon a wrong principle; (i) allowed extrancouws or
irrelevant matters 10 puide or atfect him (i) mistook the facts and (iv) failed to take
into account some refevant considerations [vide Naisua v State [2013] FISC 14
CAVOOH) of 2013 (20 November 2013): Heuse v The King {1936} HCA 40, (1936}
55 CLR 499, Kim Nam Bae v The State Criminal Appeal No AALO013].

The trial judge had summarized the facts in the judgment as follows.

Py

2 The victbn in thiy case iy vewr doaughter. She was born on 120302 Her
mather. vour wife, passed away in 2010, One night during the first term of
sehiopl in 2006, you came afier a deinking session did had your divver. By that
time the victim, your doughter was sleeping in the living room of the house
afong with vour mother and your 1] year old son. You went tg vour danghier
sk was e they time below the age of 14 vears old and you carried her to youwr
hedvoon,

3 As vou emter the bedroom, upon yvour daughter looking af yowr face. you told
fer to shid up and not (o sqy o word. You placed her on the bed and removed
her clothes, Your daughter did not do anything because you were her father
and hecause you were drunk. You then staried (o touch her breasts avd while
(ouching her breasts from one hand vou stavied touching her vaging from the
gther. Then vou inserted vowr hand inside her vaging, Yowr daughier did not
imow what 1o do, aeain. because it was her father who was doing this o her.
Thereafier vou inserted vour penis into her vaging. Your daughter said thar it
was painfil 1o her and also she felt ashamed of what you did 10 her, The next
dav. she observed blood stuins in her vagina,

4. Thereafier an ore riglt in the firsi term of school in 2007 when your daughier
was 14 years old vou foumd her sleeping in your room when you came Aome
affer drinking. You removed her clothes, touched her brecsts and licked her
vaging. Then you imserted vour penis imside her vogina During the same
schonl rerm. you raped her by inseriing your penis inside her vaging agoin.
Your daughier said that you had threatened her that vou will cut off one of her
ears, Iif she tells someone abour what veu were doing [o hier.
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{7]

the prosecution had called the complainant and another wimess (PW2) and the

appellant and his a/iH witnesses {DW1-DW 4 had given evidence on his behalf,

The grounds of appeal urged by the appellant are as foliows,

‘Conviction:
Crromed {

IHAT the learned rial Judge erved in low and i fact when ke found ithe
complainant s evidenes 1o be credible and relinbie despite the fnconsistencies
and thar the evidence muss be seruinized with grear care before a guilte verdict
is brougit in

Ground 2

THAT the lewrned triad Judge erred in lony and in face when he did not provide
sufficient consideration (o te Defonce s ofibi wimeyses,

Ground 3

DHAT the fearned trial Judve vrred o in fuiling to direct the assessory af
Gl the courses open 1o them, in evaluaiing the delay in the complaint and the
relevaney in assessing the credibility of te complainant s evidence in terms of
consistency gnd plunsibilirv, particularly in the appellant < matier where the
compluint ways neither Hmely nor voluntary but prodded ow of the complainant
after series of questions by P2,

Grosng 4

THAT the conviction is unsafe and the comtradiciory verdicts of the asséssors
wind that of the learned judge would indicate fatal misdirection.

Senience:
Lerpund 1

THAT the sentence imposed in this mater giving due consideraiion 1o all
circrmstances 15 harsh and excenvive,

Ground §

the appeliant complains that the mal judge had not given Murray direction © the

assessors. Murray direction is derived from Ry Murrav (19873 11 NSWLR 12 where

for all cases of serious ceime if Iy customary for judges To stress hat where
there Iv ondy one witness asserting the commission of the crime, the evidence of
Py witaess must be serwtinged with great care before a coxclusion Is arrived



at that a verdict of guilty sheuld he brought im but a direction of that kind does

not of itself imply that ihe witness ' evidence is unreliable.
The High Coun has heid that a Murray direction should be given in appropriate cases
whete there is a perceptible risk of miscarriage of justice if the jury is not wamed of
the need to scrutinise the evidence of a complainant with care before arriving ai a
conclusion of yuilt', The direction emphasises that. if the Crown case relies upon a
single witmess, then the jury must be saiisfied that the witness is reliable bevond
reasonable doubt®. This does not mean that the dircetion is awtomatically required
where there 1s ome principal witness in the Crown case. If that witness’ evidence is
corroborated by other evidence in the trial, such as documemary evidence, forensic
evidence or other physical evidence (for example. DNA results implicating the
accused) there s no basis for a direction®. However, Murray divection shoukd be
understood in the context of jury trials and not a trial by the judge with the assessors

anly expressing an opinion like in Fiji,

Further, The Murrsy Direction is specifically prohibited in prescribed sexual offences.
Section 294AA Criminal Procedure Act provides: {1} A judge in any proceedings 1o
which this Division applies must not direct a jury, or make any suggestion 1o a jury,
that complainants as a class are unreliahle withesses, (23 Without limiting subsection
(1}, that subsection prohibits a direction 10 a jury of the danger of convicting on the
upcorroborated evidence of any complainant. (3) Sections 164 and 163 of the Bvidenee

Act 1993 are subject o this section.

Therefore, lack of specific Murray Direction in this instance has not caused any
miscarrisge of justice and in fact Mumray Direction may not have been even
appropriate as allegations involved multiple acts of sertous sexual abuse of the
biological daughter by her biologieal father. On the other hand. it is clear from the
summing-up that the trial judge had wken all possible precautions 1o make sure that the

assessors understood the standard and burden of proof and how they should evaluate

! Robinson v The Oueen (19997 197 CLI 162 at [253-{26)

“Smale ¥ B 12007] NSWCOTA 128 as {71 per Howle J

PGoull v B 2020 NSWOCUA 92 at 1341 {1361 of Ewen v R IZ01SI NSWCCA 117 arF104)
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the evidence i terms of reliabifity and credibility of the prosecution evidence. His

directions on the appellant’s evidence is most fatr,

Phe appellant has not bighlighted the so-called inconsistencies in §8°s evidence which
would have persuaded the trial judge not to have found 55's evidence credible and
reliable. However. the tnal judge has adequately addressed the assessors at paragraphs
Hi-15 on the credibiiity and reliability and inconsistency of witnesses and highlighted
some omigsions with regard to 5%7s evidence when compared with ber palice
statement {see paragraph 26(m) of the summing-up). However. in my view those
omisstons are not capable of shaking the very foundation of S§'s evidence {vide
Nadim_v State {2015] FICA 130 AAUOGOB0.20TT (2 October 2015) and S5 had
anyway explained why she could not come out with some the things that she said in

evidence,

Ceround 7

t3

e

According to 58, the first incident relevant to counts one and two touk place during the
first term of school before the appetfant lefl for Vanua Levu tand before her
grandtather died in March 2016), With regard o count three where 5887y evidence was
that the relevant incident took place in the thied school term in 26 and given her
evidence that the appeliant left the village for Vanua Levu only once. and her evidence
during cross-examisation that he retumed in March 2007, the wial judge comectly
divected the assessors that the defence of @fibl as it was raised is relevani only o

counts three and four.

in apy event the frial judge had addressed the assessors on afibi evidence at
paragraphs 3844 and 70 & 7{ of the summing-up and those directions are gquite
adequate. The tnal judge independently considered the alibt evidence at paragraphs 9,

F P70 8 and 19 and rejected the abibi

Ground 3
The appeliont complaing of delaved reporting. 58 had tor the frst tme divadged the

acts of sexual abuse w PWIL her uncle whose wite and the appellant were siblings. 85

]



had first come to PW2’s house 1o attend school in December 2017 and when his wife
heard a rumor where a ‘love-bite” was found on 88°s neck, hoth he and his wite
questioned 85 on several occasions regarding it and it seemed to PW2 that PW1 was
hiding something. Finally, when he got an opportunity to speak to 85 one-on-one. he
asked her “whe is the first guy that had touched you? " He was shocked to hear from her
that it was her father. Then he also asked her “who is the first guy that did it 10 you?”,
and again, §5 said that it was her father. Two days after, PW2 went to the police
station with §5 to report the matter. Therefore, 8% had not been forced 1o come out
with the acts of sexual sbuse though she had been reluctant and hesitant for obvious
reasons. In any event, the prosecation had not relied on PW2's evidence as recent

complaint evidence. The delav iz about 01 year and 08 months.

116 It is generally recogmized that the timing of u complaint, whether immediate or
defayed. does not inherently determine its truthfulness or falsehood. Each case must be
evalumied on Hs individusl merits, taking into account the available evidence.
credibifity of witnesses, and other relevant factors. The credibility of 2 complaint is
tvpically assessed based on the totality of the circumstances, including the consistency
of statements, corroborating evidence, and other factors that may support or undermine

the complainant'y sccount.

(171 A Bench of 03 judges of the Supreme Court of Philippines including the Chief Justice

in People of the Philippines, Plaintiff-Appellant vs. Bernabe Pareja v Cruz,

Accused-Appellant G.R. No. 202122% quoted the following observations from People
v. Gecome. 324 Phil, 297, 314-315 (1996 ((LR. No. 182690 - May 30, 2011} in

relation 10 why a rape victim's deferral in reporting the crime does not equate o
falsttication of the accusation.

The failure of complaingmt to disclose her defilement without losy of time (o
persony close (o her or 1o report the matter fo the authorities does nof perforee
warrant the conclusion that she was not sexually molesred and that her charges
against the acceused are all baseless, wnirse and fabricated, Delay in proseciting
the effense Is not an indication of a fabricated charge. Many victims of rape
never complain or file criminal charges against the rapists. They prefer io bear

* hatpslavwphilaewjudjuris jurf20M 44an20 egr 202122 2014 ml
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the ignominy amd pain, rather than reveal thelr shame 1o the world or visk the

affenders’ making good their threais fo kill or et their victims
(18} The Court of Appeal in By D (JA) [2008] EWCA Crim 2557, [2009] Crim LR 591 held
that judges are eotitled 1o direct juries that due o shame and shock, victims of rape
might not complain for some time. and that o Jore complaing does not necessarily mearn
it iy a fafse comploine’. The court quoted with approval the {ollowing suggested
comments in cases where the issue of delay in, or absence ofl reporting of the atleged

assault is raised by a defendant as casting doubt on the credibility of the complainant.

“Experience shows that people react differently to the rauma of a serious sexial
asyault. There iv no one classic response. The defence say the reason that the
complatnon did not report this mmiil her hovgriend returned from Dubai fen dayx
after the incident is hecause she has mode up o false siorv, That Is o matter for
vou. You may think thai some people may complain immediaiely to the first person
they see, whilst others may fee! shume and shock and por complai for some time,
A e complaing does o necessarily mean it ks a fulse complain, That s o matter
For vow

[191  in as much as a late complaint does not necessartly mean that it is a false complaint. it
is nothing but fare to direct the jury or assessors that simitarly an immediaze complam
does not necessartly demonstrate p true complwnt, Thus, a late compiaint does not
pecessarily  sigaify a false compluint any more than as bmmediate  complaing

necassartly demonstraies a true complaing,

[207  The Court of Appeal in State v Serelevu [2018] FICA 163; AAUT4E2014 (4 October

2018y adopted the “totality of circumstances’ fest 1o assess a complaint of belated

reporting,

' [ 24} The mere lapse of time occurring after ihe injury and the tine of the complaint
is not the fest of the admissibility of evidence. The rde reguives that the
complaint shonld he made within g reasonable time. The surrounding
circumsiances should be aken into consideration in derermining whol would
he o reasonchle time in any particular case. By upplyving rthe lotality of
cireumstances fest. what should be examined s whether the complaint was
mcide af the first suitable opportonn: within a reasonahle time or whether there
Wy an explanation for the delav, ™

{211 The trial judge had referred to the complainants explanations for the delay at

paragraphs 26(d). ¢ and (1) of the summing-up namely that the appellam asked her not
B



1o tell anyone lest he would be arrested and that he would cut off her ear and there
wouid not be anyene o look after her education if the appeilant was arrested, which
the assessors and the judge had accepted as reasonable explanations for the delay. The
irial judge had drawn the atiention of assessors at paragraph 34 10 the igsue of delay

and addressed himself on it at paragraph 6 of the judgment,
Grouad 4

The appellant’s complaint could be swummarised (o state that the verdict is

unreasonable and cannoet be supported having regard to the evidence.

On reading the detaifed surmuing-up end the judgment. | am satisfied that despite the
alleged inconsistencies, discrepancies, omissions, improbabilities or other inadeguacies
of the complanant’s evidence and in light of defence evidence, the assessors. acting
rationally, ought not to have enenained a reasensble doubt as w0 prool of the
appetlant’s guilt, To pul it another way upon the whole of the evidence it was open
the assessors 10 be satisfied of puilt beyond reasonable doubt (see Rainima v State
(20273 FICA 190, AAULTL2019 (28 September 2023) at 143] & {44} Thus, {t cannet
be said that the verdict s unreasonable and cannot be supporied having regard to the

evidence,
Ground 3 (semtence)

Fhe appeliant submirs that the sentence s harsh and excessive. The trial judge had
arrived at the senlence after applying sentencing tariff applicable for juvenile rape ie.
10-16 vears of imprisonment [vide Raj v Seate [2014] FICA 18 AAUGGIRI0LG (3
March 2014) and Rai v State [2014] FISC 120 CAVOG03.2014 (20 August 20145

However, the mial judge should have applied the 1acidf of 11-20 vears of imprisonmen
sel in Ajcheson v State [2018] FISC 29 CAVO012.2018 (02 November 2018} and

sentenced him accordingly. The ervor had favoured the appetlant,

He that 4% 30 may. the mal judpe had given clear reasons as to why he was imposing a
sentence outside the Raj tardif but i1 13 within Adicdeson tarift. F ] were o adopt the

i)



approach suggested hy the Supreme Court in Koreicakau v The State {2006] FISC 5
CAVOQUGLL 20658 (1 May 2006) and in [Sharma v Siate {2015 FICA 178

AAUGEZ0HE (3 Degember 20131 in deahing with the senience appeal e when a
senience i reviewed on appeal, again i is the ultimate sentence rather than each step
in the reasaning process that must be considered and whether in all the circumstances
of the case the sentence is one that could reasonably be imposed., | have no doubt that

given the extreme gravity of the offending the ultimate sentence is appropriate.

Orders

1. Leave w appeal against conviction is relused.

2. Leave w appeal against sentence s refused

ok, Mrodustice C. Prematilaka
RESIDENT JUSTICE OF APPEAL
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