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JUDGMENT

Prematilaka, RJA

[1] [ am in agreement with Mataitoga, JA that the appeal should be dismissed.

Mataitoga, JA
[2]  The appellant had been indicted in the High Court of Lautoka on two counts of Indecent
Assault contrary to Section 212 (1) of the Crimes Act, 2009 and three counts of Rape
contrary to section 207(1) and (2) (a) of the Crimes Act, 2009 committed at Nadi in the
Western Division from 01 August 2014 to 20 November 2014,
[3]  The information read as follows
‘First Count

Statement of Offence

Indecent Assault: Contrary to Section 212 (1) of the Crimes Act 44 of
2009.

Particulars of Offence

Daya Prasad between the 1Y day of August, 2014 and the 315t day Awgust,
2014 at Nadi in the Western Division, unlawfully and indecently, assaulted
Shayal Shivangini Lata.

Second Count

Statement Offence

Rape: Contrary to Section 207 ([} and (2) (a} of the Crimes Act 44 of
2009,

Particulars of Offence

Dava FPrasad between the 27% day of September 2014 at Nadi in the
Western Division, penetrated the vaging of Shaval Shivangini Latea, with
his penis, withowt her consent,
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[5]

Third Count

Staremeni of Otfence

Rape: Contrary to Section 207 (1) and (2) (@) of the Crimes Act 44 of
2009.

Particulars of Offence

Daya Prasad on the 10" day of October, 2014 at Nadi in the Western
Division, penefrated the vagina of Shayal Shivangini Lata, with his penis,
without her consent,

Fourth Coury
Statement of Offence
Rape: Conirary to Section 207 (1) and (2) (4} of the Crimes Act 44 of

- 2009
Particulars of Offence

Daya Prasad on the 18 day of October, 2014 at Nadi in the Western
Division, penetrated the vaginu of Shayal Shivangini Lata, with his penis,
without her consent.

Fifth Count

Steterment of Offerce

Indecent Assault: Contrary io Section 212 (1) of the Crimes Act 44 of
2009,

Particulars of Offence
Daya Prasad on the 20" day of November, 2014 at Nadi in the Western

Division, unlawfully and indecently, assaulted Shayal Shivangini Lara,

At the conclusion of the summing-up on 28 March 2019 the assessors had unanimously

opined that the appellant was not guiltv as charged. The learned trial judge had
disagreed with the assessors in his judgment delivered on 8 April 2019, convicted the
appellant and sentenced him on 18 April 2019 to 13 years, 11 months and 2 weeks of

imprisonment with a non-parole period of 9 years, 11 motths and 2 weeks.

The brief facts for cach count of the charges, which were set put in the sentencing order

are as follows.

HER




Count | - Indecent ngsault

In August 2014 during the second term school holidays the vietim was
learning to drive from you. When she was learning lo drive you started
touching her thighs over her cloths while driving. You squeezed her
preasts. The victim didn’t like it, but you told her not to tell anvone about
it. The victim reparted the incident to her mother. Bul her mother did not
believe her saying that you were part of the fumily.

Count 2 — Rape

On 27 Seprember 2014 the victim was lold by her mother to deliver some
Jood 1o your place. The victim didn’t want to go, but her mother forced her
to go. When the victim Brought the food, you asked her to come inside the
house. You locked the grill door and forced her to your room. You
Sarcefully took off her clothes. You pushed her on the bed and got on top
af her. You tried to kiss her, bui the victim started moving her head. The
victim kept on shouting, but no one could hear her as there was lond music
plaved at your house. You separated her legs with your legs while holding

~her hands tightly. You inseried your penis into her vagina. The victim
didn 't like it. She called for help by shouting, bt no one could hear her.
She was shocked, and she didn’t know for how long you did it. The victim
said that she did not expect that from her uncle.

Count 3 - Rape

On 1 October 2014 the victim went to your place with her mather (o meke
some sweets. Her mother had to go back home leaving the victim at your
place as her mother needed something. You then locked the grill and
grabbed her to the sitting room. You played u sex movie and told her to
watch it. You held her tight and forced her to waich the movie. You then
grabbed her to your room. You took off her clothes and your clothes. You
then placed your mouth on her vaging. You were holding her hands and
she showted for help. No one could hear her as the music was loud. You
then inseried your penis into her vagina. The victim didn 't ke it [t was
painful for her. She tried to push you and she bit your arm. You thremiened
her not to tefl the incident fo anyone.

Count 4 - Rape

On I8 October 2014 the victim was asked by her parents fo go with you to
Sigetoka to deliver some sweels. When you were returning in the night you
stopped the vehicle on the way. You took a torch and checked around. You
asked her to come to the back of the van. When the victim refused you
grabbed her. You tried to kiss her, and she kept on moving her head. She
dicn’t like it You took off her clothes. You inserted your penis into her
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vaging, She tried to push you, but you over powered her. You held her
tight. The victim tried to shout but there ways no one around,

~ Count 3 Indecent assaull

On 20 November 2014 the vietim was told by her mother to go with you
and exchange o packet of mitk. On your way back, you parked your vehicle
Jfor the victim's sister to come and pick her up. While waiting in the vehicle
you came and started touching her. You touched her thighs and breasts.
You held her hands when she fried to stop you. The victim didn't like it
and you continued to touch her thighs and breasts until her sister came.

The appetant’s timely application for leave 1o appeal agzzinsi conviction and sentence
had been signed in person on 14 May 2019 and received by the CA registry on 22 May
2019. On 15 May 2019 Iqbal Khan & Associates also had filed a notice of appeal and
an apphication for leave to appeal against conviction and sentence on behalf of the

appellant.

At the Leave to Appeal hearing both counsels relied on the written submissions they

have already filed.

Court of Appeal

Reasonable Prospect of success

The appellant may appeal against convietion and sentence only with leave of court. The
test for leave to appeal is that the grounds of appeal must have ‘reasonable prospect of
success”: Caweau v State AAUO029 of 2016: 4 Oectober 2018 [2018] FICA

In S v Smith [2011] ZASCA 15: 2012 (1) SACR. 567 (SCA) para 7 the Supreme Court

of Appeal of South Africa described the test of reasonable prospects of success as the

correct approach to decide whether leave to appeal by the High Court should have been

granted or not as follows:
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‘What the tesi_of reasonuble prospects of success postulates Is a
dispassionare decision, based on the facts and the law that a court of
appeal could reasonably arrive at a conclusion different (o that of the trial
court. In_order to succeed, therefore. the appeliani must convince this
court on proper grounds that ke has prospects of success on appeal and
thar those prospects _are _pol_remote but have g realistic chance of
succeeding, More is required to be established than that there is a mere

© possibility af success, that the case is arguable on appeal or that the cuse
cannot be categorised as hopeless. There must, in other words, be a sound,
rational basis for the conclusion that there are prospects of success on
appeal. (emphasis added}

Grounds of Appeal Before Judge Alone

There were 7 grounds of appeal submitted against conviction by the Appellant

At Leave to appeal hearing, the Appellant had reserved his right to argue and/or file
further grounds of appeal upon receipi of the Court records in this matter. This right

was never exercised.

The Respondent submitted that due to lack of particulars in the written submissions
filed on behall of the appellant, they have not been able to make any relevam
submi'ssions on the grounds of appeal. The result is this court has been deprived ot any
assistance from the respondent in coming to any determination on the questions of leave
to appeal. This court cannot and would not make a ruling, on issues in the submissions,

without properly hearing the respondents on matters relating to the grounds of appeal.

The Single Judge tried to make sense from the shortcoming in the manner in which
grounds of appeal were drafted, which offered little elaboration and insufficient detuils
1o clearty identify the alleged deficiency claimed in the grounds of appeal. The
appellant has not followed the clear terms of Rule 33(4) of the Court of Appeal Rules,
which requires the notice of appeal to precisely specify the question of law upon which

the appeal is brought: Isikeli Kini v State [2004} FICA 35,

The Judge exercising the powers vested in him under section 33(2) of the Court of

Appeal Act may dismiss all grounds of appeal as frivolous and vexatious.
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Full Court

At the hearing of the Appeal on 11 September 2023 Counset (Mr O’ Driscoll) appearing

for the Appellant informed the court that he has no further submission to make as he

has not received any brief from instructing counsel. The appellant through his counsel
had submitted written submission dated 19 October 2022. Mr €' Driscoll informed the

court, that he was asked 1o appear for the appellant but no written brief was provided

from instracting counsel (Mr. Igbal Khan) on the matter. He could not assist the court

further, but to rely on the written submissions afready filed in court for the Appeilant.

On 19 October 2022, the appellant submitted 4 grounds of appeal against conviction as

toltows:

()

(i)

(iii)

fiv)

that the Learned Trial Judge erred in law and in fact in not
adequately divecting’ misdivecting that the Prosecution evidence
before the Court proved beyond reasonable doubts that there ware
serious doubts in the Prosecution case and as such the benefit of
doubt ought fo have been given to the Appeliant.

that the Learmed Trial fudge erved in law and in fact in not
adequuately directing the Assessors the significance of Prosecufion
witnesses conflicting evidence during the irial,

that the Learned Trial Judge erred in law and in fact in nor
directing himself and or the Assessors to refer any Summing Up
the possible defence an evidence and as such hy his fuilure there
was o substantial miscarriage of justice.

that the Learned Trial Judge erved in low and in fact in not
directing himself and /or the Assessors the appellunt exercised his
rights to remain silent and as such no adverse inference ought to
he taken against him and failure to do so cause subsiantial
misearriage of fustice.

Court Rules Pertaining te Drafting of Grounds and Submissicns

It was pointed out by the Court of Appeal in Genevou v State [20201 FICA 21,

paragraph 11 as follows:

"Regarding g hearing by the

Court of Appeal, Rules 33c4) of the Court of

Appeal  Ruldes states thar g notice of appeal shall precisely specify the

grounds (inclyding, i any, guestions of lawl upon which the appeal is
brought. The same should ebviously apply fo notice of applicution jor

« leave 1o appeal as well, When an appeal is {odsed from the hivh cowrt in
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its appellate jurisdiction. the notice of appeal shall sigie precisely the
auestion of law upon which the appeal iy broush [vide Rule 3611} of the
Court of Appeal Rules. )

The Court of Appeal recently stated the need for parties to precisely define the tssues
of law and fact that they claim have been violated by the trial judge. In Waganinavatu
v State {2023] FICA 72, the Court of Appeal stated

4] Due to the huphazard way in which the grounds of appeal have
been put together and submilted to the court registry, it was difficidt 1o
- focus the court’s assessment of the cluims made and the supporiing
evidence in a coordingted way. This wus clear derogation from the
requirement in Rule 35(4) Coart of Appeal Rules which states that the
Notice of Appeal shall precisely specify the appeal grounds. Further,
Rule 36(1) of the Court of Appeal Rules, requires that the precise
question of law, upon which the appeal is bronght must be sel out in the
Notice of Appeal. Despite theve rules, the appellant was atlowed to submit
barebones claims of unfairness and unreasonableness hy the trial judge
without reference to any basis in law or evidence adduced in court

[13]  This appeal should have not been listed until the above rules were

Jully satisfied. [ hope for the fisure, rhese rules will be better implemented

to avold the situdtion in this appeal, where the grounds of appeal have

been amended so ofien; even on the day of the hearing further amendment

were heing sought hy the appellan, to be considered.”
The principles just referred to in the cases above, is there to ensure {or the efficient and
effective discharge of the court’s duties in deciding appeals that come before it. It also
serves to ensure that issues and submissions that are urged before the court are first
notified to ajl the parties and second precisely identify the issues and supporting
submissions and is not a scatter-gun approach. But this is sadly missing from the

submissions filed on behalf of the appeliants in this appeal.

Assessment of Grounds of Appeal

Before the full court there were 4 grounds of appeal urged by the appellants. Grounds
1 and 2 were submitied during ihe Leave o Appeal Hearing before the single judge.
Grounds 3 and 4 are new and have not been raised before, As a resuit, fhe court
disregarded it as frivolous and vexatious because it has beer introduced in a manner

without due regard to the rules of the court.



[21]  Turning to consider grounds | and 2 and a major defect is obvious. The grounds have

been framed in very generai terms and both of them allege shortcomings in the
suraming-up. The written submissions in support of the grounds of appeal, offer no help
in referring the coutt to the specific passage in the trial judges summing-up that is
complained about. A broad claim is urged on the Court without supporting grounds in

the submissions. The precise claim must be clearly stated, but this was not pointed out.

221 As was observed by the Single Judge in the court ruling at the Leave to Appeal dated
24 September 2020.

“The appellate court cannot and showld not be expected to go on a veyage
. of discovery to find out what purported ervors on the part of the triad judge
have given rise (o an appellant 's grounds of appeal or the factual or legal
Joundutions thercof. As stated in Silatelu v The State [2006] FJCA 13;
AAUYO24.20038 (10 March 2006) it would not be an unfair description to
suggest that the counsel has used a 'scatter gun’ approach in drafting the
grounds of appeal and not substantioted them with sufficient details at
least in the written submissions.”

[23] In the case of Rokodren v State [2016] FICA 102; AAUGI39.2014 (5 August 2016)
the Court of Appeal stated as follows,

‘4] ['huve read the appellant's writtent submiissions. In his submission,
apart from reciling case law, cownse! for the appellant made no
submissions on ihe grounds of appeal. The grounds of appeal are vague
and lack details of the alleged errovs. The Notice states that fidl
particulurs will he provided upon receipt of the full court record. This is
not ¢ reasonable excuse for not complying with the rules requiring the
grounds of appeal to be drafied with reasonable particulars so that the
_ apposing parly can effectively respond 1o them.

[3]  Inthe present case, the State was not ahle to effectively respond to
the grounds becanse they were vague and lack details. It appears that the
alleged errors concern directions in the summing up, A copy of the
swoming up, the judgment and the sentencing remarks were made
availuble to the appellant afier the conclusion of the trial. In these
circumstances, the appelfant cannot be excused for not providing betrer
particulars of the alleged complaints in the summing up. Without
reasonable details of the alleged errors, this Court cannot assess whether
this appeal is arguable.’
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{291

The grounds of appeal will now be considered with the goveming legal principles
enumerated in the above case faw and the relevant evidence raised on specific

issues alleged in the grounds of appeal.

Ground 1 - Prosecution did not Prove Case bevond Reasonable doubt

The Appellant’s submission on this ground, alleges that there were serions doubts in
the evidence adduced at the trial and the trial judge erred in not giving the benefit of

the doubt in favour of the appellant.

In the written submission made by Appellant there are 3 bases of the claim they are
making to support this ground. The first refated to the dates in which the complainant’s
statement io the police was recorded (page 124 Copy Record) and the second is the date
of the, caution inierview of the appellant recorded on 6 January 2615 (Page 293-297
Capy Record). It is not made clear what is the significance of these two dates and how
it creates doubt in the prosecution case. This issue was not raised during the trial by the
Appellant’s counsel either for the trial judge to address in the summing up or in their

cross examination of the witnesses to highlight their concern.

The third relate to the claim that the evidence of recent complaint was hearsay and that
the trial judge erred. There were, no precise relerence to trial evidence in support this

¢laim also.
It is not possible for the court w precisely understand and make a determination of the
issues and grounds of appeal submitted because of the muddled and confused way in

which they are drafted. The ground is has no merit and is dismissed.

Ground 2 — Inadeguate Directions to Assessors en Inconsistent Evidence

The appellant ciaims that since the dates of the offence for count 3 (10 October 2014)
and count 4 {18 October 2014} were not detatled in the complainant’s Police Statement.
she was lying about those dates in court. The sigmificance of this claim is not obvious
because as a matter of law, witness statements Lo the police is not evidence. This is to
support the claim of inconsistent statement alleged. The issue raised were not canvassed

during the trial and this is the first time it has been brought before the court
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[n Senibua v State [2022] FICA 26, AAU 007972016 (26 May) the Court said:

{29]  This court has on many occasions emphasized the importance of
considering as ro whether the witness has been gfforded an opportuniry of
explaining the reasons for any inconsistencies,

[36] It is very rarely that one does nol find inconsistencies in evidence

given by witnesses and in the case of Bharwada Bhoginbhai Hirjibhai v
State af Gujarat (1983) SCC 217, which has often been cited by this court.

the Supreme Court of Indic explained in lucid terms. why nconsisfencies
or discrepancies as they may be called, occur and their effect. Thakkar J
sterted: ‘We do not consider it appropriate or permissible to enter upon a
reappraisal or reappreciation of the evidence in the context of the minor
discrepencies painstakingly highlighted by learned counsel for the

appellant. Over much importance cannor be attached (o minor
discrepancies. The regsons are obvious ' and went on 1o identify them. He

. said "The powers aof observation differ from person (o person. What one

miry motice another muay not. An object or movement might emboss ifs
imuge on one person’'s mind, whereas it might go unnoticed on the part of
another. By and lurge people cannot acewrately recall a conversation and
reproduce the very words used hy them or heard by them. They can only
recail the main purport of the conversation. It is unpealistic to expect a
witness to be a human fape recorder’. A wititess though wholly (ruthful, s
liahle to be overawed by the court atmosphere ond the piercing cross
examination made by counsel and out of nervousness mix up facts, get
confused regarding sequence of events or fill up detuils fram imagination
on the spur of the moment

Having said so, ke held that " Discrepancies which do not go to the root
of the matter and shake the hasic version of the wilnesses therefore cannot
be annexed with undue importance. More so when the all-important
‘prababilities-factor' echoes in favour of the version nurrdted by the
witnesses ' (et puges 222 and 223).

[31] in Koreitamana v The State [2018] FJC4 89, A4U0119.2013 (5
June 2008) Suresh Chandra J opined; “as stated in Abhave Ruf’s case
(supra) the exact manner in which the accused acted need not be stated by
the victim who had been the subject of the offence. There may somelimes
be minor variations in the manner in which the victim describes the
incident, but the question is whether such variation affects the credibility
af the witness”.

11
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[32]  The Supreme Court in the case of Swadesh Kumar Singh v The
State [2006]  FJSC 15 discussed in detail  the consequence  of
inconsistencies between previous sworn staements and evidence given in
court and went on [0 provide guidelines to ensure that trial judges deal
adequarely on masters periaining to inconsistencies in their summing up.

" Relying on this case as well as several other English authorities, the
Supreme Court in Praveen Ram_ v The State [2012] FJSC 12
CAVOOOT. 2011 (09 May 20102) dealt with the approach to be taken when
Inconsistencies exist between a statement given to the police and evidence
given in court.

[28] None of the inconsistencies or omission now clatined by the
appellant as the basis of this ground of appeaf was raised in cross-
examination hy counsel during the trigl. It cannot now be raised at the
appedal stage.

Applying the principles of law enunciated in the above cases, this ground of appeal
must be dismissed because it was not raised at the trial so as to atford an opportunity to

the witness if need be. to explain the inconsistencies during cross-examination,

Ground 3 - Failure to Give direction to Assessors of defence evidence was
Miscarriage of Justice

This is a frivolous ground submitted without any supporting submission or reference
to the legal principles that the trial judge had erred in foilowing or not following. This

ground has no merit and is dismissed.

Ground 4 - No Warning to Assessors that Accused not Giving Evidence at His trial
is his right and no pegative inference should be drawn from that

This ground is without merit. The trial judge at paragraph 69 of his summing up (Page

120 Capy Record) addressed this issue directly, in these terms;

“69. The Accused opred to Femain silent. [ must remind you thaf you musi
not draw any adverse inference from the foct that the 4ecused remained

silent. It is his right”
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[34] In conclusion all the grounds advanced by the Appellant against his conviction have
been reviewed and they are meritless. They are dismissed.

Qetaki, JA

[35] T concur with the judgment. its reasoning and conclusion.

Order

i Leave fo appeal against conviction is refused.

2 Appeal is dismissed.

. St ( Q.M.‘;J&L -
Wjustice C. Prematilaka
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o Mr. Jusfice Isikeh Mataitoga
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The Hon. Mr. Justice Alipate Qetaki
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