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[ l l Tl1e appellant had been indicted in the High Court at Lautoka with one count of penile 

rape contrary to section 207 (1) and {2) (a) of the Crimes Act. 2009 and one count of 

sexual assault (licking and sucking the vagina) on an adult complainant contrary to 

section 210 {I') of the Crimes Act. 2009 committed at Nadi in the Western Division on 

06 May, 2015. 

(21 The assessors by a majority had opined that the appdlant was not guilty of both 

counts. The learnc:d trial judge had disagreed "vitb the mr\jority opinion of ·not guilty'. 

convicted the appellant of both coums and sentem:ed him on 20 April 2018 to 06 

years, 07 months and 20 days of imprisonment with a non- parole period of 06 years 
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thr rape and 03 years of imprisonment for sexual assault; both sentences to nm 

concurrently. 

13] A judge of this court granted enlargement of time to appeal against conviction io the 

appellant cm one ground of appeaL The sole ground of appeal allowed and urged on 

behalf of the appellant at the foll court hearing against the conviction is as follow. 

I!itt[ tlte Leflmetl Trial Judge erretl in law in not allowing the appellant lti5 
rigM to rm election 1m tlte count of Sexuul Assault.' 

14! The trial judge in the sentencing mder had summarized the evidence against the 

appellanl as foUmvs. 

'{ 3} You are complainam ·s .fhrmer husband On th!! 5ih ol May. 2015. you visited 
('Omplaimmt around midniiht notwithstanding her protest while she was alone 
with thi.: daughters. When rhe complainant went ro the bedroom to make two 
daughters sleep. you emi.:red the bedroom despite her protesl. While she was 
making daughter.\' sleep. yuu started touching her. Then you pushed her and 
rold her to lie dmrn on the hi.:d iVhen she/el! on the bed. you came 011 her and 
started pulling her nightie up and pantie down. Then you dragged her to the 
ki1ch,'n and pushed her hard down on thi.: mattress You started kissing her 
tummy and told her to sttck your penis. Tlum you started licking her vagina. 

[.// You made her turn and told her to do "sit ups .. on his penis. Then you made 
her lie down on the mmlress and started haFing scxual intercourse with her 
wilhow her consent. You ejaculated inside her vagina. When he was doing all 
these things she was jeeling the pain in her vagina. When she was a:ving you 
threatened her and told, ·don't go to Police and report. fl you will go w 
Police. I ,rill take out one <?(vour eyes and kill you. · 

[5] The appellant had opted to give evidence and called one witness. The defence case 

had been one of denial in that the appellant did not commit any of the alleged sexual 

acts. His version had been that the allegation against him was fabricated to hurt him 

because the complainant was jealous of him and was angry because he refused to stay 

with her permanently at her house in Waimalika. 

Ground of appeal 

{6] The proceedings against the appeHant had commenced at Nadi i'vfagistrates Court 

wfa:.'.re he had been charged only with rape (an indictable offonce) on 28 May 20l5. 

The matter had been then transferred to the High Court where the Director of Public 
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Proseclltions (DPP) filed the information dated June 20 l 5 against the appdlant for 

rape contrary to section 207(1) and (2) (U) of the Crimes Act, 2009 and sexual assault 

contrary to section 210(1) and (2) of the Crimes Ac!, 2009. 

[7] The appellant argues that the learned High Court judge did not give him the election 

as to which court (Magistrates Court or High Court) he wished to be tried on the 

charge of sexual assault whkh is an indictable offence triable summarily. 

Does an accused have the rigltt ,if election in tlte fliglt Ct>urt? 

[ 81 The basl s of this argument appears to be seciion 4( 1 )(b) of the Cti m inal Procedure 

Act, 2009 ;vhich states that ·any indictable oflence triable summarib· under the 

Crimes Decree 2009 shall be tried by the High Cour! or a Jfagistrutes Court, tit the 

election qf the accused person·, The more important question is whethct the election 

to be tried is available to an accused indicted in the High Court or it is only available 

to an accused charged before the Magistrates Court 

[9] One may argue, as Lhe appellant's counsel does, that the comma after · ... A1agistrates 

Court.., ' and placing 'at the electicm of' the accused person· at the end of section 

4( 1 )(b) suggest that in the High Court as well as the Magistrates Court the election is 

available to an accused. lfowever. the definition of 'indictable offence triable 

summarily' in section 2 of Part I of the Criminal Procedure Act, 2009 clearly 

indicates that it is otherwise, It is as follows. 

'indictable qfjence triCJble summari~y" means any qfj'ence stated in the Crimes 
Act 2009 or any other lmv prescribing f4fences lo be an indictable o/jence 
triable summarily, and which shall be triable··· 

(a) in the ffigh C'ourt in accurdcmce ,vith the provisions of this Act: or 

fh) al rhe elecrion <d' the accused person, in a Magistrates Court in accordance 
with the provisions of th1:1 Act: 

I l O] There is no reference to an election as far as the High Court is concemed under (a) 

which means that an •indictable offence triable summarily' shall be triable in the High 

Court without any election by the accused whereas under (b) an 'indictable offence 
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triable summarily' shall be triable in a Magistrates Court only at the accused's 

election. This may suggest that the dection is available for an •indictable offence 

triable summarily' only in the Magistrates Court ln other words. an accused has no 

right or option lo elect his forum when he is facing an •indictable offence triable 

summarily' in the High Court but if he is arraigned in the Magh,trates Court for an 

'indictable offence triable summarily' he has an election to be tried in the Magistrates 

Court \,Vhich also means that if the accused does not elect to be tried in the Magistrates 

Court. the 'indictable offence triable summarily· shall ipsofi1cto he triable in the High 

Court. 

lmtitution mu/ transfer of crimltwl cases 

I 11 l Section 35{2) of the Criminal Procedure Act 2009 deals with institution and transfer 

of criminal -:ascs to be beard by the H.igh Court as follov,s. 

'21 All criminal cases to he heard hy the HigJ1 Court shall he··· 

(aJ instirwed hefim1 a Magistrates c·ouit in an:ordunce with this Act: and 

(nJ transferred to rhe High Court in acconlance with this Act {(the offence 
is ·· 

(i) cm imlictahle qf/enr.:e: or 

(ii) an indictable 1?flence triahle summarily, and the lU:Cused has 
indicated to the Ala,gistrates Court that he or she wishes to he tried 
in the High C'ourt. 

[ l 21 Pure indictable oflcm:cs. i.e .. those that are solely indictahle (and not indictahle 

triable summarily} must be mandatorily transferred to and tried in the High Court, as 

per section 15(2)(b)(i). In tenns of section 35(2)(b)(ii), a case involving an indictable 

o{Jimce triable summari~v too must be transforred to the High Court when the accused 

indicates to the Magistrates Court that he or she wishes to be tried in the High Court 

This may once again suggest that the election is available only in the Magistrates 

Court as far as an indictable offence rriahlti summarily is concerned. No right of 

election is available in the High Court. Section 35(2)(b)(ii) simply provides a willing 
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accused with the opportunity for his imiictabfe qffence triable summarily lo be heard 

by the High Court instead of in the Magistrates Court. 

[BJ However, section 35(2)(h)(ii) may sound somewhat inconsistent with section 2(b) of 

Part I of the Criminal Procedme Act in Hmt according to section 35(2)(h)(ii) a case 

involving an indictable qffence swnmari(y triable must be transferred to the High 

Court only ifthe accused wishes to be tried in the High Court (otherwise it remains in 

the Magistrates Court) whereas in tem1s of section 2(b) of Part I of the Criminal 

Procedure Act an indictabl!! olfence Mahle summarily is triable in the Magistrates 

Court only if he so elects (otherwise h is triable in the High Court). However, this 

seerningly inconsistent position could be reconciled by a holistic and logical 

interpretation of both provisions, 

l 14J An indictahle '!f!ence triable summarily instituted bdore a Magistrates Court mus! be 

transferred to the High Court only if an accused indicates that he wishes to be tried in 

the High Court and not otherwise I section 35(2)(b)(ii)]. ff the accused facing cm 

indictable <1flence triable summarily instituted before a Magistrates Court makes a 

positive election to be tried in the Magistrates Court he must be tried accordingly 

[section 2(b) of Part f of the Criminal Procedure Act]. Faced witb cm indit.:fabfe 

qffence triable summarily before a Magistrates Court, if the accused neither indicates 

that he wishes to be tried in the High Court; nor elects to be tried in the Magistrates 

Court hy default his case remains where it is instituted and shall be tried in the 

Magistrates Court, Here, the accused is deemed to have elected to be tried in the 

Magistrates Court for the indictable qtf'ence triable :wmmarily. This does not derogate 

from the Magistrate's discretion to transfer the indictable oflence triahle summarily to 

the High Court on his or her own motion pursmmt to section 188 ( l) or on application 

of the prosecutor in terms of section 188 (2) of the Criminal Procedure Act 

What lwppens when a criminal case is instituted in Ille Magbi;trates Court for lln 

indictt1ble offence as well as a11 imliclable ofle,u:e triable smnttmrily? 

[! 5] Section 35(2) is silent as to what a Magistrate should do when a single case instituted 

in the Magistrates Court pertains to both an indic!ahle offem:e and an indictahle 

qf/ence triahle summari(r arising from the same transaction. if section 35(2){b) is to 
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be interpreted in such a way that the Magistrates Court has to transfer the indictable 

offence to the High Court while proceeding to hear the indictahlc o{Jence summarily 

triah!e if the accused does not indicate that he wishes to be tried in the High Court or 

elects to be tried in the Magistrates Court, it would lead to a scenario where two 

offences committed in the same transaction are sirnultaneously proceeding in two 

different courts creating confusion. leading io unacceptable burden and cost and 

inefficiency in the legal process in addition to inconvenience to the accused as well as 

the victim and witnesses. Different outcomes in separate courts on the same evidence 

,vould bring the system of justice to disrepute and lead to loss of public confidence. 

116] It appears that public interest and dlicient administration of justice achieved by 

joinder of charges pcm1ltted by si::ction l 98(2) of the Criminal Procedure A-:t upon a 

single trial into all offonces would be lost if the appellant's contention is uphdd, In 

other words. for argument sake if the appellant had been given the election in the 

High Court and he had elected to be tried in the Magistrates Court on the sexual 

assault charge there would have been t,vo parallel trials in the High Court ( rnpe) and 

the Magistrates Court (sexual assault) where the same evidence would be led; one 

before the High Court judge with assessors and the other beti,)re the Magistrate. l do 

not think that the legislamre would have intended such an outcome ,rnd no 

interpretation that would lead to absurdity should be adopted, 

! l 7] To avoid such absurd outcomes, it is necessary to interpret the relevant provisions in a 

way that ensures consistency and avoids dual proceedings. In practice, the legal 

system often interprets statutes in a manner that avoids absurd or impractical results. 

lf there is ambiguity in the language of a law. courts may look to legislative intent or 

principles of statutory construction to detennine the most reasonable interpretation. 

[ l 8] !n this context, it is clear that the legislature would not have meant such a debilitating 

effect on the administration of justice as described above by the lru1guage of sections 

2(b) of Part l of the Criminal Procedure AcL 4( I )(b} and 35(2) of the Criminal 

Procedure AcL 

[ l 9J Therdc.1re. lhe only holistic. logical and rational interpretation v,ould be that if n case 

instituted in the Magistrates Court contains blHh an indictabl1: o/fi:m:e and an 
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indiclahle rdlence summarily triable arising from the same transaciion, the Magistrate 

mus! transfer the entire ctute to the High Court as per section 35(2}(b), for the greater 

includes the lessor, 

[20] Even if one argues that if a case instituted in the Magistrates Court contains both an 

indiclahle ojJence and cm indictable offence swnmari(r triable arising from the same 

transaction, the accused should still be put to his election as to the forum in respect of 

the latter. the Magistrate still has a discretion to transfer the indicwhle offence 

swnmarilv triable also to the High Court in lerms of section 188 of the Criminal 

Procedure Act 

[211 fn Tasova v Office of the Director of Public Prosecutions [2022) FJSC 43: 

CAVOOl2.2019 (26 September 2022) the accused had been charged with indictable 

offences and a summary offence arising out of the same facts. The learned !'v1agistrate 

in the exercise of discretion conferred upon the Magistrate transferred the entire case 

to the High Court The Supreme Court referring to section 188 of the Criminal 

Procedure Act held 

'32 This prov1~vion gives the Alagistrate unjelfered discretion to lran.~'{er any case 
lo High Court ff appears to the Magistrate that the case is one which ought to 
be tried by the High Court irrespet'live of ·whether the o/f'ence is indictable 
otfem:e, indictable qj/em:e triable summari(F. smmmu)' o.lfence and/or 
c~tfem::esfor which no Court is assigned 

33. The Afagistrate has the discretion to transfer the rase ,m his or her mrn 
motion pursuant to sl88 (1) or on application r?f the prosecuwr (sl88 (J), 

36. ft is more appropriate jbr i'vfagL,trates to tmn~fi:r proct'edfngs to Ht)t,h Court 
where the accused is charged ·with indictable <dfence (over which High Court 
has exclusive jurisdiction), and summary offence arising out <>/'same ji.1ctsJi>r 
the simple reason thcll common sense and IJ,Ubtic !merest dictates thai the 
ot]imces arising out o{same facts ought to be tried once befi,re one .Judicial 
O/jicer. This will sureh· ensure that victims o( crimes are not put to undue 
il;convenience and that there is no im:onsistencv in finding of fi.1cts and 
armlication o[ legal principles in addilion ro the dela1,, that will ensue if' two 
judicial otlk1;1·s will be involved in dealing with charges JtEi§itJg 0111 o(same 
{acts, 

[221 The Supreme Court in Tusova fiJrther laid down the follmving legal propositions. 

{39/ 'In summary this Court holch, thai:-
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a. lndicttzbie oU'em.:e: Proceeding are ins!iiuted in ;'vfagistrmes Court and 
1h,1n transferred to the High Court which has exclusive jurisdiction 
pursuant to s.J(lf{aj and 35(]) of CPA. 

h. Indictable O(fimce Triable Summarilr· The acrnsed has right to elect 
to be lrif:d in the ,\:fagistrale Cnurr or rhe High Co11rf .... .. . 

fl the m·cused elects trial b_y Magistrare and (t' if appears to the 
Magislrate that proceedings ought to be transferred lo High Court or 
application is made by pruserntor jhr tramfer <!l case to fligh ( 'ourr 
then the Magistrate may in the exercise o/his or her discretion transfer 
the proceedings 10 the High ( ·oun 

c. Summary 01/'ence.· The A4agistrate Court has jurisdiction 10 hear 
cases. Hmrever if it appears lo the ,Mc~t;istrate rhar proceedings ought 
w he trans:ferred ro High Court or applicalion is made by prose,.:utor 
jhr tr<m.r/er <f case to High ('ourt then the Alagislrate may in the 
exercise f!{ his or her discretion trans/er the proceedings to the f!igh 
C ·ourt. 

d Offence for which no Court L\' prescribed (s5(2) of CPA): The 
Magistrale has jurisdicliun /0 hear cast!s, I//)\rever if it appears to the 
A!agistrate that pruceedinJ::s ought to be tnm.y/erred to High Coun or 
application is made l~v prosecll/or jiw transfer (Jf case w ffigh Court 
then the Alagfstmte may in exercise othis or her discretion rr<111s/'i:r the 
proceedings to the High Courr . 

.JU. Once, the Magistrate tron~/ers the charges or proceedings to tht' f !igh Court 
pursuant to s J 88 and 19 l ol C 'PA then the High Coun in exercise o( its 
unlimited Jurisdiction pursuam to sf 00(3) of' the ( 'onstillltion shall hear and 
determine the mauer. 

[231 In Batikalou v State [20151 FJCA 2: AAUJl.2011 (2 January 2015) relied on by the 

appellant, the accused had been produced in the Magistrates Court. The Magistrate 

having obserwd that the appellant was charged \Vith indictable offences (however 

robbery was an indictable offonee triable summarily), had transferred the case to the 

High Court. The appellant had pleaded guilty lo the charge of robbery and sentenced 

to a term of 08 years imprisonment with a m,m~paro!e term of 07 years. The appdlatt: 

counsel had submitted that al!hough the charge vvas an indictable oftem;.: triable 

summarily. the appellant was not given the statutory option or an inquiry was not 

made with regard to the wish of the appdhmt ,vhether he ,vou!d prefer to be tried in 

the Magistrates Court or the High Court, 

[241 In Btltikaiou the Court of Appeal stated inter alia 



'[J 2] "lndic1able f.?f!ence triable summarily" means any qffence stated in the Crimes 
Decree 2009 or any other law prescribing an (~[fences w be an indictable 
<,?/fence triable swnmarily, and which shall be triable - (a) in the High Court 
in accordance with the prtwisions ol !his Decree: or (b) at the electimJ,,Jl[Jhe 
accused persq11, in a Magistrate Court In accordance with the provisions of 
this Decree: (section 2 {a) and (I,} {f the Criminal Procedure Decree 2009). 

[ 13] Indictable ojJences are tried in the High Court. However, indictable ctf.!em::es 
triable summari(v. shall he tried l~v the High Court or Aiagf.,,·trate Court at the 
election qf the accused person (rnclion 4 ( l) (b)). Such cases should be 
tranrferred to the High Court only {( the accused has indicated to the 
iHagistrate Court that he or she wishes ro he tried in the High Court (section 
35 (2) (bi (fl) f4'the Criminal Procedure Decree 2009). 

fl 7/ The leatned i;,,ounse! for the respondent humbly admilted to the failures on the 
part of the learned Magistrate and the High Court Judge to ofter the statutorv 
option to the ap12ellmu. 

[29] There are o series ,teases in 1vhich 1he Fifi cow·1s have also adopted the stricl 
view applied in cases such as R v !Jave (.,;upra}. In Aca Koroi v The 
$'tatq,_[]JlL11 f:IHC 306: llAJf 186 of2U!JS (21 June 2013). the proceedings 
bejbre the ,Wagistrate Court was declared a nullity due fo the jc1ilure of' the 
1vfagistrate to provide the option avaf!ah!e under section ../ ( l) (b) qf the 
Crimitwl Procedure Decree 2009. Again in The Slate v Jlaitia Ravuwai (2014 
F:IHC 487: lfAC 118 <~l 201-IS: 3 July 20/4} the proceedings hejim: the 
Afagistrate Court were dedared a nullity and the case was remifted to the 
A·fagislrate Court for election to he put to the act:used in c.'f,H!/brmity with 
section ./ ( 1) (b) qf the Criminal Procedure Decree 2009. 

[ 30/ It is not disputed that the apoellunt was d4:prived o(a ,Vatutorv requiremenl. 
The appellmtt possessetl a leg11I right to c/wose to be tried either in the 
Magistrate's Court or tlte Higlt Court; a right giveu by law. Can this right 
arbitrarify be taken away? nu: inrention 4 the relevam sections in the 
Criminal Procedure Decree 2009 is dear and unambiguous. And when the 
Jaw i,Y clear and unambiguous as this. it is not the role of the judge lo make or 
even modify the law hut rather to apply it as it is. ' 

!25 J Mr, Burney expressed reservations about the statement at paragraph [30] of Batikalou 

that • ... The appellant possessed a legal right la choose to he tried either in the 

1'1fagistrate's Court or the Higlt Court. a right given by law .. '. The State counsel in 

B"tikalou seems to have conceded that point before the Court of Appeal. Mr. Burney 

also submitted that section 191 of the Criminal Procedure Act. 2009 empowers a 

magistrate to transfer any clwrges or proceedings to the High Court. 
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[26] Be that as it may. Batikahm should be distinguished from the appellant's case. for in 

Batikalau the accused was faced only with a charge of robbery. an indil:tahlc o/l'ence 

.rnmmarib· triabfr coming under section 35(2 l(h){ it) \<\ hereas the appellant was 

arraigned fr>r rape, a pure indictable offence coming under section 35(2)(b)fi) and 

there was no question of any election at all prior tc1 transfer of the case to the High 

Court. 

Could cm indictable t?ffence triable summarily be preferred in tile High Court? 
Does tm accused have any election? 

127] The appellant's situation does not fall 'Aithin the arnhit of sel:lion 35(2)(b)liil ds no 

charge of sexual assault was prcforrcd against him in the tv!agistrntes Court. The 

Magistn:nc quite rightly transferred his case i.:ontaining only a rape charge to the High 

Court in terms of section 35(2}(h)(i). Thercfr,re. there was no question or the appellant 

being accorded any election with regard lo the st•.xual assault charge which was 

prcforred l<n the lirst time as pan of the information only in the High Court 

[281 Further. and morc convincingly. section 198(2) of the Criminal Procedure Act states 

that. in the information. the DPP may charge an accused with tmy offence, either in 

addition lo or in sub:'11itution for the offence in respect of which the accused person 

h,is been transforred to the High Court !(Ir trial. The reforcnct: to ·any offence· 

undoubteJly includes an indictable offence triahle summari!;v and therefore. an 

accused served with an information which includes an indictahle of{ence triable 

swmrwrflv or containing solely an indictahlt! qffem.·I! triahle summarily bas no right to 

election in the High Court 

[291 !n Tastwa the Supreme Court held 

10. 711is Court hok.l\' that aJ{V t?,f)i:nce that is added or suhstituted pursuant to sliJ8 
(!) can he heard by the High Court irrespective of' whether ujlimn: added or 
substituted is indictable. indictahle o/lk'nce triahle swnmari1'.v, srmmwry 
o/limce or o/7imce ji,r n·hich no Court is pn:scrihed. 

[JOI Coupled with section 198(?.}. section 59 of the Crlmtnal Procedure A1::1 is also n::levun! 

in this regard. 
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'59.-(}) Any qffenee may be charged together in the same charge or ir1/ormation ff 
the offences charged are 

{a) jinmded on the samejc1crs or form: or 

{b) are part <.?la series ff t![fences ofthe same or a similar nature. 

(2) Where more them one r!f/eru:e is charged in a charge or ir,/i,rmation, a 
description t>l each ,~Dence shall he set out in a separate paragraph <f the 
charge or i11/hrmarion, and each paragraph shall be called a count. 

[31 l Thus, an information may contain not only indictable <?[lenses but also indictable 

Cff}ences triable summari~v and summary (~/jfmces and an accused is not entitled to any 

election as to the forum in the High Court. 

The fact that section 100 (3) of the Constitution has vested the High Court with 

unlimited jurisdiction to determine any criminal proceedings confim1s that not only 

indictahle q/Jences triable summarf (v but also summar:t' ojfences in addition to 

indictable oftences could be heard in the High Court. 

"100(3) The High Cmm has unlimiri!d original Jurisdiction to hear and determine 
any civil or criminal proceedings under any law and such other original 

Jun~,diction as is conferred on if under this Conslilution or an.v written law", 

!33] For the reasons spelt out above, [ beg to depart from the strict view tak1:11 at paragraph 

f30l of Batik,1lou, 

Qetaki, JA 

f34l lam in agreement with the judgment, the reasoning and conclusion. 

Mataitoga. JA 

tJ5J l concur with your reasons and practical conclusion. 
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Order of court 

l, Appeai against conviction is dismissed. 

ice C. Prematilaka 
ICE OF APPEAL 

..... ----··· .,,,_ -, 
-~,,,:--, .. ~ 

Hon. Mr. ,Justice A. Qctaki 
,JUSTICE OF APPEAL 
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