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Mataitoga, JA

i) Pagree with Qetaki JA. that the appeai be dismissed

Qetaki, JA

Background and facts

{31 This s a renewal of the appellant’s application to appeal against his conviction in the
High Court refused by the single judge (Prematilaka. RIAL The appetlant had been
indicted in the High Courton a single count of aggravated robbery contrary to section 31
(Y (@) of the Crimes Act 2009 connmitted with others o 28 October 2016 at Samabula in

the Central Division,

[41 The charge against the appellant was as follows:

Statement of Offence

Ageravated Robhery Comtrary te section 3501011t aof the € rines et 2,

Asesele Nivbasage and Samivoni Wagavaiy with Others on the o8 Octoher 2016, w

Swmebda in the Ceontralf | Yvision yobbed vne Nitva Nand Shankar and stole |y sieel sute
vatued at SEO00.000FT0) assorted liguor valued ar S 1100 06, assortod jewelries valued
at & 130000 cash uf AUD SLO00. T conech hrand Faagr vadued wr S2O0L00, assoried

clathes vadied ar S3000.00, 1 x Sumsung mohife phrestie valued at SO0 11 Fe Suznki Ve
e gzmam:;z FE 70 vartuod ar SKUON. all 1o the torad valie of $43. 200,00, the rape ey

of Mitva Named Shankar

LA

The facts as stated in the learned trial Judge's Sentence (at page 66 of High Court of Fiji

Record at page 66} is reproduced helow:

2 The brief fucis of the cave were ug Follows On 38 Octaber 2016, vrige fwe gad
others broke into the complainunt's house at Princes Boad. Tamov He o were
wicisked and armed with pinch bars. screw Drivers aitd cane knives. You oo amd



6}

your fricnds tied the complainant and his wife up. You and your frieeds threaten
them not o resist, ar they will be huri. You demanded money and jewelry frops
them. You then ransicked their howse, and stake the items mentioned in the
formation. You and your frieds fled from the crime scene in the compleinant 'y
car. The matier swas reported 1o police. You nvo were cantioned intervicwed by
police. You both admitted the affence to palice. Yo were fater charged, iried and
vanvicted of aggravared rohhery

The charges against the two accused was of a “oind enterprise”, In other words the co-
aceused were 10 be Jointly lable for the commission of the offences. By nature ~joim
Crterprise 1S Swhen 1we or more persons fiem q common intention o prosecute an
whiawful purpose in conjunction with one another. and in the prosecution af such
purpase . each of them is deemed to have committed the offence (section 46 of Crimes
At 20003,

Adter the summing up 12 October 201 8. the assessars hud expressed a unanimous opinion
of guilty againsi the appellant, The learned Hight Court Judge in defivering ludgment,
accepted the unanimous opinion of the assessors. He convicted the appeilant on the same
day. The appellant was sentenced on 16 October 2018 to 14 years” imprisonment with a
non-parote period of 13 years.

Aggrieved by the decision of the leamed trial Judge the appelfant tendered 4 timely appeal

against conviction and sentence on 02 November 2018

Before the single J udge

9]

There were 8 grounds of appeal urged by the appellant as fully stated in the learned sin ale
Jadge’s ruling a1 pages 2 and 3. Anp insight Into the facts of the case and the jssues
contested in this appeal can be ganged from the Sumiming Up under " The Prosecurion s

Case " and the "The decused's Cuse ™. For the Delence, paragraphs 1910 21 states:

T8 On 3 Ocrober 2018, the first day of the iriaf proper, ihe infernration was put
to hoth aceused, iv the presence of their counsels. They pleaded nor guiley o
the charge. In other words, they denied the allegationy against thew. Whoen
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the prome facie case was o against vech of them, at the end of the
prosecutiaon s case. when they were called up i meke their defiaires, both of
thent vhose 1o grive swworn evidence in their defonce. Acensed Nool called
Daoctor Archemra Prosad (DWW as bis SRR withess, dvewved N
culled mawitness. Whar the aveused dicd wes fotadly swithin ihewr vivhns

S0 The accused s cuases were very simple. O vaih they hoth denied the allegurions
against them. They eacl suid iheyv did not rob the conmiplainant ay alleged in the
infarmation. In their closing submissions. thes appeared 1o sav that no ave
WHRCSY savw them gl the orime scene. Thev appear ta ulso say thar the

s oemplainust (PW did nos fdentific them, il the crime scene, at the meaerial
vime. They said. only ovidence wgainst ihem, appear do be theiy alfeped
comexsion o the police. when thes were cantmed ingervien hy fhem,

2 However they avi von as gxsesyors and Juclges of facts, o wgnore and disregard
thetr alfeged confossions o the polive. They sav. this was hecause the police
Jovee the coanfession of thew. They wid. the police repevtedh ussardted them and
threatened them, gmd as a residt thev allegedly canfossed to the poerdice. Fhey said
their confessiony were when arvolinteribe by themr and without dheiv ows frev
with ey appear o say thar the prodice alser fabricated the ansaers allogodh
given by them i the imervien notes. s w result of the ahove they iy the wllosed

CONFESNERN (050 Do e

L0 The leamed single Judge in considering the grounds of the application for leave before
him. considered grounds | and 3 together Both relute 1o adiissibility of cautioned
wterview ol the appeliant recorded en 03 and 04 November 2016 ab the voir dive inguin,
e stated:
Contrary i the appeliunt's submissions there way no modical cvidence betire
the irial fidge wt de vour dive ingrise to confirm thar the appeliant had carvied
some njuries after hix arrest by ithe police. The only evidence availuble 1o the
ried judige at the voir dive inguiry was thai of Dewetenr: Ashoead Singh tPW6F win
had testificd that when he examined the appeliunt on 06 November 2016 he did
wed ahserve iy injurics. Phe appefiunt does not soem te bave complined io the
docior of any essault eithor, Therfore the aitlv evidence of pedice assauli hued
come from the appellant wr the voir dive.

(I The learned single Judge also referred © the learned trial hdge™s Foir Dive Ruling ai
paragraphs 3-8, where the dispute between the parties on the status of the cautioned
erview stalements were Aol debuted” by the prosecution and the co-accused, At

paragraph 8 the learned wial fudge remarked:
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N dAter fooking at afl the evidenee | accepied the prosecution witnesses  version
of events, and ruled the uccused's caution ptlerview siatements admivsihle
evidence, Hewever, ] suid, the aceeptance or otherwise of the aecused s
alleged confessions, will be matier for the assessors af the il proper”

Further, the learned trial Judge cited the case Ganga Ram & Shiu Charan v R Criminal

Appeal NO.AAL 0046 of 1983 (13 July 1984 ). where this Court held

Nl will be remembered that there are twe matiors each of whick requires
consideration in thiy area. First, it must be established affirmatively by the
Crown hevond reasomably doubt that the starenents vwere valwitary in the
sense thal they were mol procuree by taproper practives suel as g wse of
Jarce. theeats of prefndice or inducement hv offer of some achvaniage- what
fues been pictiresquely deseribed as “the flatiery of hope or tranay of fear ™.
Secomd, even I such voluntariness is esiahlivhed theve i also need 1o
consider whether the more general ground aof wifuivness exists in the way in
which the police behave, perhaps by breach of the Judges Rules falling short
af overbearing the will, by trickery or upfir trevtment.

Having considered the materials available to the trial fudge at the voir dire inquiry and
his analysis of the evidence including those of the appetant, the learned single Judge
stated:  canmer see these o grosndys of appeal succeeding in uppeal . meaning

grounds | and 3,

Next, the learned single Judge dealt jointly with grounds 2.4.5.6 and 7 of the grounds for
teave to appeal. The gist of these grounds is the unreasonableness of the convigtion being
based on the cautioned interview of the appellant. The fearned single judge considered
and discussed the issues raised by these grounds. particularly the following aspects of the

appellant’s argumenis;

{1y appellant’s arguments built on the medical evidence that was led on his hehalf at
the trial proper namely that of Dr, Archans Prasad whe deputised for Dr. Edwin

Kumar that the police officers hit him with batons and also kicked him:

in




(ity  the appellant’s complaints that the observations of Dr.loumar {as explained in his
absence by Dr Archana Prasad ) substantiates his atlegations of police assault

which led him o confess the erime, therefure, he never con fessed voluntarily:

(i1} the learsed trial Judges directions at paragraph 29 of the summing up on how

the assessors should approach the cautioned intery fews:

{ivy the learned wial Judge's directions ar paragraphs 3134 of summing-up . o the

assessors on e medical evidence.

3 b conclusion on the above, the fearned single Judge stted (paragraph 18 of rulingy:

“Therefore. one cannot sav that the wial Juddge had mot adeguarcly analvsed medical

evidence wlongside the totalin of the other cvidence o the asesseors

[16] The appellant made HegaBions that Dr. Singh who examined him on 86 November 2 (6
had acted in collusion with the police not to have ceported any injuries that had been seen
by DroKumar on 08 November 2016, To this chim. the kearmed stngle Judge tound that
there is nothing in the suntming up or judgment o indicate that e trig! conse! acting
for the appellant at the wial, who acted on instractions of the appetlant. had sought 1o

deseredit Dr. Singh oo that basis.

[171 The fearned single Judge considercd the cases cited i stpport of the appeliant’s

Vi Sugy v

arguments: Nacagi v State (2015 FICA 156, AAL 492010 (3 December 2013

State AAL 44 0f 204 2: 27 May 2016 [2016] FJCA 6% had followed Nacagi: Rahiman

¥ State CAVOOOZ of 2011: 24 October 2012 2012} FISC 24 Kuchvakawalu v State

in Rasivakawals v State [2019] FISC 28 CAV 00G9.7010 (31 October 2009, He

concluded:

Vs poinied our carlier the il Bider hod considered and amalivsed She medioo!
evidence adequately i the summing - up and i the judgment ard there is m
Feason to disturh the verdicr of guilte bused on Nacdgl and Supn Jevivions. ™




Before the full court

18] the appetiant filed a Notice for leave to appeal on the renewal grounds of convietion and
sentenice dated 08 Janvary 21, and renewal ground of conviction and sentence was filed

on 13 January 21,

(19 The appeliant filed a detailed submissions on 26 October 2022 where he refies on four (4

grotmds. two against conviction and two ggainst sentence.

20 The grounds of appeal in this Court are:

i) That the learsed rind judge erved infaw und fr fact in fedling 1o remined
himself when not fuily divecting und properly kiving hefove the asyexsory
domam purt of the appelium s irjuries aamely tebrasions). Morgover
Doctor Prasad aivo bighle misled the priol court swhile adDre ssirg the
medical findings of Doctor Kumar conducivd on 8% November, 2018, Thar
firsily that your appellanr still maintains 1o place lis conciad argmments of
infuries whicli was surely noted in the medical report by Bloctor drehang
Prasad whom surejy deputized for D, Kumar on the medical Jinclinges.

i Thar while wdegueely abserving Dy Archang Pravad s entire evidence
in Court she fuiled 1o highly explain gr at least deseribe the meaning of
abraxion and how it was relevant and sistained by the appeliant duving
Police interrogation, Iy this instunce. s trial judge had alse resulted in
misdiveciing the lay wussesvors deeenrding to this crucial inflon nored i
the appeliant's medical repart

i Thuy, precisely the sentencing reulv orved in fact of fidlmg mto o frap of
dawbie counring some of the aggravating feature noted in His Losdskip 'y

. Ruding of Semience,

il Thergfore, the judee fnad afso applicd o wrong principle of semence,
while totally fixing o |3 vears nent-perole period which is so very clase
(o the appeifant's 14 years sentence. br that. it will disconrage Fim ter
Jair and proper rebabifitation

REE The appellant had flled a written suhmissions “Suhmission af Leave wr Appead on the

Renewal Gronnds of Conviction and Sentence ™ dated & Dlecember 2022,
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A the hearmg, the appetiant had indicated his intention to abandon his appeal agsinst
sentence. He did so on bis own free will afier it was explained o appetant that that woold
restili i the dismissal of yrounds 3 and 4. Further, that orce dismissed, the gronmnds

cannot be pursued again. He was adamant that he will pursue the grounds against

conviction only,

At the wrial the appetlant pleaded not guilty o the charge of agyravated robbery, and
dented the allegations against him with the co-avoused. He with the co -accused had
maintained that the only evidence against them. was the alleged confession to the potice
that the alleged contession was given involunarily by them and without their own free
will. However, the assessors had accepted that the conlessions were credible and

convicted the appeliant,

On new ground 1 agaist conviction, the appellant is making twe distinet atlegutions,
Fiestiv, that the learned wial Judge erred in law and factin Giling w remind himself when
not fully directing and properly laving before the assessors 3 main part of the appetiant
wjuries namely abrasions. Secondly. an allegaton thar v, Prasad did aot eftectively
impart the essence of De. kumar's medical report’s findings, The Court was referred o
the leamed triaf fudge's summing up at paragraph 32, The appetlant relies on the medical
report of D, Kumar who vonducied s medicat examination and produced a report on the

appeilant on $ 11714,

The appellant alse made allegations that Dr. Prasad who gave evidence at the trial misiead

the Court on the ajuries sustained. The appellant stated:

“What the appellant interds 1o submit here, theve was read injurics of tabrasions)
b owhich sustained. While in Police cusiodv w the Samahuta Police swation and
hetng highlichied i the tial proper by Doctor Achuna Prasad. This is o cruciat
isswe by the appellani is that the medical evidence, ic is independent evidenee!



[26]

[27]

|28}

{241

That the learned trial judge did not sdequately explain to the assessors the nawre of
“abrasion” the injury he had sccording o the medical evidence, “dbrasion s A wound
in which the surface of the skin Is rubbed away by blunt trawma” sccording w the
Glossary of Medical Terms,

What the appellant seems to be saying is that his injuries were “ghrasion™ and that was
why he was ken to the doctor on 8/1172016.11 is submitted by the appelfant that De.
Prasad treated abrasion Hghtly, that was in her evidence. Commenting on the Summing
Up in paragraphs 31-33. The appethant stated:

"Wherehore in the above summing ap and fudgment of the fearned triol Judge
has concluded that the camtion statements were mede velareturify withowt any
indication, that he had considered. analysed and accepied ov refected thas
imporiani medical evidence, The appellant are challenging the decision of the
il Judge to wdmit biy caution sictements into evidence, the appellant abso
challenge the directions given by the learned triut Judge o the assessars i s
Summing up relating to anry view expressed v him on the evidence and their
right to disregard their view and form their own firference int favts af the vaye. ™

The appellam contended that the police assault eic, caused the abrasions and that brutality
of the Police caused the appellant 1o confess. and the confession was given involuniarify

based on fear. The confession needs 10 be excluded from the ev tdence.,

On the second ground against conviction, the appellant challenges Dr. Achana Prasad’s
evidence at the mial. The appellant it seems is suggesting that the purpose of medical
evidence of an accused, who sought medical atention or examination. s to use the
medical findings to provide proof of improper practices such as use of threat of prejudices.
foree and inducement hy offer of some advantage. [n other words, to prove or show, that

the confession was given involuntarily,

Fhe appeilant cited the vase State v Orisi Roko & Others (2001 FIHC 94: HAC ot
1 2005 (27 November 2001 on the admissibility of records of nterview. Two questions

needed to be asked: I, Was the interview swtement given volurarily? 3. Was it given in




oppressive ot unfair circumstances? That the onus is on the prosecution (o prave

voluntariness, fack of oppression and that there was no breach of the constitution.

P31 The appellunt alleges that before he was mken for in terrogation by orime officer 1o the
Sarabuda Police Sttion, there was no particular injuries on his body, but atler arrest.
hemy interviewed and eharged from 37 4th, Sth 1o 6 and until when v Court on T of
November 2016.The prosecution Fabled to explain why and how i wok more than 48
hours approximuiely 3 davs w produce the appetlant 1 Court. The Court must mke note

of this hreach of constitational right.

32 The appellant chalienged the Summing up in pardgraph 31 The medical report on 8%
November 2016 at Samabula Health Centie according to the appellant s was the time
aaned .:{li}* ifurios wese found on the appellam afier e cadion interview aind cliarae
starernent an 3 apd 37 of November 2016 He argues that the feamed s Judge did nov
properly analvse the independent medical evidence.

{331 Fhe appellant alleges that the comviction was unreasonable under the circumsianees of

the case. The appellant’s vase was built on medical evidence o demenstiate that the
confession was not voluntary, However, the medical evidence was not property analysed

fefore being prosented 0 the assessors.

Kespondent's Case

{344 Phe respondent had filed a comprehensive written submission fed on 19 June 2023 in

response o and challenging the 2 grounds of appeal agninst conviction, and the two

grounds against sentence,

L
LAY
o

The respondent submitted that grounds (1) and (i) relate 1o voir dive and triah {indings as
such. its submissions on coaviction refate 1o both and twe grounds. 1 submitted that in

view of the two grounds, s submission “we fme tatfor made m show e releveon



W
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procediral timeline o chironologe” The chronology covers the period from the

appeliant’s arvest to rial, as below,

Arvest of appellant: By his own undisputed evidence, the appeliant was arrested from
his home at Kalabu Village between 0600 to 0630 hours on 03 November 2016, (See
fudges” Notes. pages 698-69¢ Record of High Court Vol.2 2 of 2 and page 713 Record of

s

High Court Vol. 2 of 2.

Interview of appellant: The appeliant was interviewed under cantion from 1175 hours

on 03 November 2006 and he concluded his interview at 1753 hours on 4 November

2016.This indicates he was in Police custody well before the expiry of the 48 hours in
Police custody, from his arrest about 0600 1o 0630 hours on 03 November 2016, the

appellant’s confession had been diligently recorded,

First Medical report of appellant: The appellant was first medically examined by Dr,

Ashneel Singh at Ratwaga Health Center on 06 Noveniber 2016 where the independent
medical examination shows that the appellant inter alia, had ne mjuries and was
physically fit as per Prosecution Exhibit Number 3 ¢ PEZ") [or the triaf proper which is

contained at pages 311 10 316 of the Record of the High Court Vol 1 of 2

Fiest Production in Conrt: The {irst charge and production on 07 November 2016 befure
the Suva Magistrates” Court as presided over by Magistrate Joji Momo, the appelfant
made ne complaints of any Police improprivty while it appears a defence counsel
appeared for the uppellant and co-accused at the time, outhined as Ms Serurat (urs por the
Record of the Mugistrates’ Court at page 739 of the Record of the High Court Vol, | of

3}

Second Medical Report of Appeliant: The appellant was again medically examined on

U8 November 2016 by Dr. Edwin Kumar at Samabula Health Center and it was found the

appeltant had an abrasion to his leit laieral chest wall and an sbrasion os his high righ

11
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foot as per Detence Exhibit Number | C*BEL™) forasiaf proper which is contained
pages 16 o HH ot the Record of the High Courl Vol | of 2.

boir Dire. The prosecution had called 3 Police officers as wimesses with a oivilian
witness D, Ashneel Singh during veir dire. The appellant testified on his own behalf
during voir dive while his co-accused Samisont Wagavaty and his mother alse gave

evidence at voir dire.

Bach of the 3 Polive officers denied the allegations of alleged Police brutality. thegats,
assaults and oppression, Dr. Ashnee! Singh despite being robustly cross-examined
maintained he had examined the appetlant and his co-accused fullv on 6 November 2016
but found no injuries on either of them, The trial Judge as a result ruled the caution
interview as admissible, in that at voir dire no reasonable douht was created with revard
to the admissibility of the appeliant’s cautioned interview due w Police evidence and
mdependent medical ovidence. B follows that the admission of the appeliant’s cautionad

erview mio evidence for irial proper was justified.

Frial: Avinial the prosecation had catled the victim Nitva Nond Shankar, acivitian withess

Arthur Wony and 5 other witnesses together with D Ashage! Singh. Prosecution exhibits
tendered at trial had been the co-accused’™s respective interviews (PE2) which were
followed by their respective medical reports of U6 November 2016 by Dr. Ashneel Singh

{PE3)

When a case to answer was made out. the appellant had wstified on his behalfat trial and
tendered his second medical report inte evidence through Dr. Achang Prasad ow behalf of
the examiining Dr. Edwin Kumar both doctors of Samabula Health Centre. The
appeiiant’s co-accused (as defence wimess 23 had also given evidence in his defence but

fwd called no other withess 7 evidence

te s the respondent™s case that. from arrest w wial, the fearned pial fudee had acted within

his powers and in accondance with the Rules of the Courte That his conduct of the rial

i?



cannot be faulted. his summing up proper and adequate as well as the directions to the
assessors. Also the medical evidence wers properly explained by Dr. Singh and Dv,

Achana Prasad.

Analvsis
146] The 2 grounds of appeal against conviction seems 1o capture fully the same grounds tha

(48]

ware raised belore the learned single judge. but expressed and couched in different stvle
fromm those grounds, and reduced 1o 2 grounds The grounds may be broken down firther

as fotows:

{2} The learned wial judge erved in law and in fact in fuiling 10 remind himself when
not fully divecting and properhy laying befure the assessors the main part of the
appellant’s injury. that is the “whrasion™.

ity That Dr. Prasad misled the High Court while explaining Dr. Kumar's medical
examination findings conducted on § November 2016,

(¢ Dr Prasad did not adequately explain. when giving evidence. the meaning of
Sabrasions” injury and how it was relevant and sustained by the appetian during
police investigation.

(dy  That due w i) above. the trial Yudge misdivected the assessors on the crucial injuries

noted in the appellant’s medical report.

The issues that the appeilant raise in this Court were also raised (in the ¥ groundsy at the

lenve stage. The leamed single Judge had ruled on those grovnds.

The case for the appetlant is set out in paragraphs (2w 133] herein, and the case for the
respondent at paragraphs [34] to [43] above . The appeal grounds fouch on how evidence
on the medical examination veports of the examining doctors have been led ot the trigd,
and subsequently, their assessment, analysis. evaluation, interpretations o be placed on

the lindings and their implications. [t is the assessors who are the judues of facts. whaose

13




opinton may or may not be agreed 1o by the learned trial Judge who is the final Judge of

the facts,

thave read the High Court record on the evidences given on hehalf of the prosecutions

and ot ihe coaccused. | have also particularly focused on the evidences given at the trial
by Dr. Singh and Dr. Prasad. who stood in to explain on behal U ol Dr. kumar ( Examining
Doctory the content of the latter™s medical findings after examining the appeliant and the

implications of that medical repore
Om any appeal against copviction. section 23 (1 ta) of the Court of Appeal Act provides:

S e Cowrr of Appeal-
fay cnany such appeal against conviction shall alfow the appead i tiev think
that the verdict stuswdd be sei aside on the gronnd thut 3 is unreasoniable or
cannot be supporied having regord te ihe evidence or thai fndgmens of the Court
hetore whom the uppethant yeax convicied shoudd be set aside o the grawnd of o
wreng dvcisiun of any guestion of ke ar thut on iy vrvnond there gy a
miscarriige of fuslice, aid dnoumy other cuse shall dismics the appeal

thi

Provided ua the Cowrt muay, sotwithisianding that they are of opinion that tiv
PO ruised dn the appeal aeaiast conviciion oF agailsi aeguittad el be
dectded i favour of the appellant, divmisy the appeal i they consider that s
stbstastil miscarriage of festive has occwrred

I accept the procedurs! tmeline provided by the respondent {paragraphs [36] o 143
ahove which s of assiyaoce in cleorly setting out the chronalogy of ovents. On the
alfeuation {hat the trial Judee erred in low and i facr Fhold, and 10k elear from the record

o

that the fearoed trial Judge property directed the assessors ar paragraph 249 of the summing

up on how the avsessors should approach the cautioned interviews, He stated:

C29 Y vow aeeepi he pwo decuseeds  whove comdessions, v will have to find thee
grailey as charged, I vou pefect e twa gocnseds above coafession, van will
Isive do frd thest nob guine as charged Tt bs g meadter entinsdy for von
Henvevern i approgciing the rvo accusedy alleved compession, T st divecs
v des follows as a matter of lew, T eomfossion if uccepred by the trier of fact
i phly Coase, vou as assessors and fudees of fact- Is stroag evidinee against

i4



fis maker Hewever, in deciding whether or not vou can rely on COnfession.
e will have 1o decide fwo guestions. Fivsi, whether or not the acensed did
i fact make the siements comained in his potice centtion interview
satements? I vowr anywer Iy no, then you have o disregard the staiements,
{f your answer is ves, thew vou have to answer the seeond yrestion, Are the
comfessions frue? In answering the above guestions, ihe prosecution musi
make you sure that the conféssions were made and thev were true, You will
harve 10 excmine the circumstances surroundin ¢ the taking of vialements from
the iime of his arvest to when he was first produced in conri. i veu find he
gave hiy statements volumarily and the police did not assaulr, threaten or
made false promises to him, while in their cestoddyv, then vou might give more
weight comd vaine 1o those stremenis, If it's otherwise, VU sy give i lesy
sewight and value. It is a matter entirely for you,

{32} It is also clear from the record that the learned rriaf Judge gave proper directions 1o the

assessors duting Supnming up (st paragraphs 31-34). on the medical evidence:

T3 Suffice qo osay that they said ther they were arresicd by police on 3
November 2016 and were in police crstocy uatil wiken to cowrt np 7
November 2016 Both appear to sav they were saken by police 1 Raiwage
Health Contre on 6 November 2016 and were seen by Dacior dshneel
Singh (PWT) Both avcused said that the police repeatedly assaedted thew
while in theiv custoedy. As jor dsesela, he said he ways repreatedly prnched
in the ribs ar Rifie Range Vatwwaga by the police en 3 November J016.On
A" Nowember 2016 4sesela said. he way als repeatedly punched by police
an the vight wmple ai Samabula Police Stution. He said, he was afso
repeatedly kicked in the ribs, He said potice stummed his bead to the back
ot wpolice vehicle in Colo-i-Suva. Kicked on the vibs by police.

Flei L Both aecuseds were saken by police to Raiwaga Health Centre on 6
November 2016 1 he medically exammed. ft must he potod that this wes ?
days after freir caution inferview statemoents were kiddern on 3 and 4 t
Newvember 2015 Dvdshnect Singh (P71 medicath examined  both
aceuseds. D Singh said none of the uccused made any complaings to him.
Nevertheless, he examined them. dccording o Dr Singh be found o
ijupies on them. Docior Singh tendered the accuseds medical FUPSFES €%
Exibit No.3 in the trial. Please. read the veports cavefully. On 8 November
2016, Asesela was further medically examined by Dr Edwin Kwnar ar
Swicthuia flealth Cenre. He produced o medical veport. However, ont the
deny of the wiad, Dr Kwmar was sick. Dr Achana Prasad iDW3) stood in
Sor Rime This was permitted by section 13303} af the Cviminal Frocedure
Aet 2008 Doctor Prasad said. Asesela hued ey major infuries on him on 8
November 2016.Dr Prasad said, he only had abrasions On Asesele s ‘
allegraiion of repeated axsanlts wt Rifle Ranee amd Sumabuta Police f

1%
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Steitiorr, Docior Prased said she would expect more severe infuries than
shrasions. Dovior Prasad teidered Doctor Kumar's medical repors of
Asesela as Defence Fhibit No |,

d
for

Herw yelid view the JHOseCnioe 8 VORI (O CVOIHN GN PO he aecuseds,
on the busiy of the above evidence, Iy entively o master for vou lf vou
avcept the prosecution’s version of events. you sl find the accuseds
sttty ay chavged, If othersise, vou must find thes aor il ay charged
it is ot matier for vou.

fod Aogiiseds Ceases

4 ] buve suwmmarized e accuseds casoy fo vou from paragrapis 19 o0 20

herent | repeat the sume bere, It vour aceepl the woersed 8 version of
cvenls, v st find the accnseds ot grilty as charyed vou rerect the
seciseds versian af events vouomuest still consider the prosecution’s case
gy o whole, i vou are nof sure of the aoctseds guile vor suess fond them
Aot ity ws chareed. B is a maiter eativedv for vow, "

fhe Court echoes the apinion of the learned single Judge (paragraph 18 of Ruling} o the
effect that, one cannot sav that the trial Judge had not adeguately anabysed medical
evidence alongside the ouhity of the other evidence 1o the assessors. A g matter of faw
the requirements for the admission of cautioned interview stakerments are setout in Tuilagi
v State (20171 FJCA 116 AALI 00902013 14 Seprember 2017 ) which analyse previous
decisions und stated the correct approach o be adopted by trial judges regarding a

confession. This case was discussed adeguately by the fearned smgle Judge.

On the ground against Dr, Prasad’s evidence at the wrial. the appellant’s expeetation. i
seems. is that, as aceused. the medica) examination s intended o demonstrate or give
credence to the alleged use of threats. force and inducement by offer ol some advantage.
Wy other words, to prove or show, that the accused s confession was not given voluntarily.
In this case. the results or findings of medical exammations may have tatlen short of the
appeilant’s expectations. Such examinations and reports are made by professionils
quatified in the feld of medicine. Doctors are bound by rules of professional conduct and

ethics, and are accauniable for their a0is or omssions,



L )
At
[P

[56]

krs
S

{60

A doctors evidence or findings can be chalienged but on good grounds and Justitiable

grounds. The most persuasive way in which to do so is via the trial process, by cross-

examination and’or re-examination. or by calling another expert witness, whichever is

appropriate under the circomstance.,

In this case, it appears that D, Prasad. who was called by the appellant (DW3) is heing
attacked and challenged by the appellant himself. However. the assessors and the learned

wriak Judge believed in Dr. Prasad’s evidence.,

The evidence given by Dr. Singh on his medical examination of the appellant were

accepted by the assessors and the wial Judge.

There 15 nothing in the summing up or the judgment to suggest improgriety by any of the
doctors, Counsel for appetlant ai trial, who acted on instructions of the appetiant did not
raise any issues o that effect, This Court has considered the conduct of the wial and
evidence adduced: the summing up by the learned trial Judge and bis judgement; the
decision by the learned single Judge and the grounds ot appeal urged by the appetlant and

the case for the respondent.

I agree with the responses 1o the grounds of appeal by the respondent as set out above,
The leamed trial Judee had considered and analysed the medical evidenee adeguately in
the sasﬁming up and judgement and there is no reason 1o disturb the verdicr: Naeagi v
State [2003] FICA 156; AAL 492010 (03 December U3 which deal with the
importance of medical evidence to determine the voluntariness of confession and in what
circumstances an appellate court should disturb the findings of a wial Judpe. Sugu v State

2016 FICA 69, AAL 44 of 2012: 27 May 2016 is also relevant as i folowed Naeagi,
3 acags,

The grounds of appeal are dismissed. The appeal against convieton is dismissed.

Conviction is altimed,
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Ohder of Court:

o Appeal is dismissed
200 Conviciion affirmed .
!
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—Herr Tagtice Chandana Prematilaka
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Hon. Justice Alipate Qetakl
SUNTIOE OF APPEAL

SOLICITORS:

Appellant in Person

Office of the Public Prosecutions lur the Respondent
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