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Mataitoga, JA

(<]

| support the reasons and conclusions in the Judgment.

Oetaki, JA

Background and facts

1]

This is an appeal frony the ruting by a single Judge (Prematilaka, JA) dated 17 June 2020
in which the appellant’s appeal for enlargement of time to appeal against conviction was
refused and enfargement of time against sentence was ailowed. Aggrieved by the ruling
the Appellant wished to renew his ledave to appeal against conviction to the Full Court ot

Appeal o1 the grounds specified below. He is also appealing against sentence.

The appellant (First Named Accused) had been charged with another (namely the
Appeliant in AAU T4 (Awekini Morokorovau) i the High Courl. Suva on one count of
unlaw{id possession and one unlawful cultivation of dhicit drugs s.:umr‘ar} {0 secton Ma)
of the fiegal Drugs Control Act 2004, The appeliant pleaded not guilty to the charges

while co-accused pleaded guilty to both counts,
The folowing information are relevant:

FIRST COUNT

Statement of Offence

Uniawful Possession of Lilicit Drugs: Conteary (o section $(a) of the ek Drugs

ool A.cf 200,

Particulars of Offence

Arisi Kaitani and Atikiatikini Matakorovaty on 13% day of September 2016 a

Kadavu in the Fastern Division, unlawfully possessed 11844 grams of an iificit drug

known as cannabis sativa,



SECOND COUNT

Particulars of CHfence

Arisi Kaitani and Atikiatikind Matakorovatu on 137 dav of Seprember 2016 at

Kadavt in the Eastern Division. unlawfully coltivated 7975.7 grams of an illicit drug

krown as cannabis sativa,

Lniawful possession, manufacture, cultivation and supply

0]

]

Section 5 subparagraph (a) of The Hici Drags Contol Act 2004 ¢oie Acr7) states:

ég.‘;

3o Ay person who, seithost favwfil cuthority-

fa) geguives, supplies, possesses, produces, s factires, Cllivaies, nses ar
administers an illicit drug: or

(hi  engages inany deatings with any other person for the transfer, transport, supply,
use, mutifacture, affer, sale. import o export of an dlicit drug,

commits an offence and s Hahle on conviction fo a fine pof exceeding 81 mittion or
imprisonment for life or boik,

Section 2 of the Act defines “oultivaie” o mean “inclades planting, sowiny, svatfering

the seed, grovwing. myrturing, lending, or harvesting and also includes the sepurating of

apiuti. coca leaves, canngbis and ity extracis _from the _pluniy from _which they are

ohigined: and cultivation has o corresponding measting ™

The appellant pleaded not guilty to the charges on 200172017 and the matter proceeded ©

hearing, After fuli trial two of the assessors found the appeliant not guilty for both counts.

The leamed wial Judge agreed with the majority of assessors and disagreed with the

2
&=

minority on the first count of unfawiul possession of ticit drugs. He acquitiad the

appellant on the {irst count.
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in respect of the second count of unlawful cultivation, the fearned 1rial hindge disagreed

with the muajority assessors and agreed with the minority assessor. He found the appeilant

guitty as charged on the second count,

On 167 July 2018 the appellant was sentenced to an imprisonment term of 14 vears and

2 months with o non-pasele period of 10 vears and 2 months,

The second accused Atekini Matakorovatn bad pleaded puilty w both the charges and was
sentenced to R vears and 1 months imprisorment with a nen-parole period of 06 years

and 11 months,

in brief. the facts were: The prosecution had led evidenve of nine witnesses and relied on
divect evidence and the admission made by the accused in the caution interview (o prove
the two charges,  The accused had wiven evidence and called oo witness. Having
considered the evidence of police wimesses PW T PW 2 and PW3 and the military officer
PW4 who teok part in the ruid, the leamned irial Judze had accepled therr evidence that
they saw the appeliant aprooting plants in the {aem before they were arrested. Uiven the
demcanor and deportment of the accused when he gave evidence taken wgeiher with sl
relevant evidence led in this case. the learned Judge had found the appellunt’s evidence
that fie was arrested on his way while he was tooking for herbal medicine and brought o

the farm therealter. not credible and reliable.

Before a sinzie judee

Being aggrieved by the decision of the leamed wial Judge. the appetiant applicd to this

Court for enlargement of time seeking leave 10 appeal against conviction. Leave o appenl

sominst sentence had been allowed.

The grounds of uppeal against both conviction and semence [Hed betore the single judye

are as fnllows



Grounds against conviction:

i That the learned triaf Judge erred in law apd facis by not directing finself und
the assessors on the principles of Turebull, given thar the appeltant dispuied
identification. therefire us @ resudl of the non- divection has comed o substantiol
miscarriage of justive, . |

2 That the guilty verdict is inconsistent,

s

Thal the learned trial ficdge Jid nor provide cogent reasons in disagreeing with
the majority apinion of the assessors that the appellam ix net guilte for the
offerce of unlawiud cultivation of ilicit drigs,

4. Thar the leavned ricd judge ought to have given the porties the opporfunity (o
raise any ohjections tif anvi, of him hearing the cose against the appellane. given
that the tricd Judie hud heard the facts amd sentenced the co-accused wheo
pleuded guiire te both pffences. which the Appelfast is beiny clharged with,

Ground sgainst sentence

Thar the learned trial fudge erved in luw and privnciples by using the same ageravaling
Jactor to sefect a starting point of 7 vears, and then giving 1l years o e same
aggravating fuctor, resulting iy the excessive ephancement of the suatence.

(134 The appeliant also filed a renewal notice against conviction. before the matier was fixed
for hearing before this Court with the same grounds of appeal as pursued before a single

judee.

[16] By paragraph 2.6 of the Appellant's Supplementary Written Submissions filed by the

Legal Aid Commission on 26 June 2023 the appellant had indicated that he will be

Enlargement of Time application

71 The law in respect of enfargement of time is well settled: Kumar v State; Sinu v State

[2002] FISC 17: 2 CAV D001.2009 (21 August 2012 Where an appeat is filed out of time.

an appeiant must make an application in the preseeibed form pursuant to section 40 of
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(i}
{11

{ivi

[14]

| 1Y]

the Court of Appeal Act 1949.The principles w be considered when determinig an
appiiaaﬁm for enfargement are:
The lenuth of the delay:
The reason for the Jelay:
Whether there is a ground of merit justifving this Honorable Court’s consideration, of
if the delay is substantial whether there is a ground which would probably succeed:

Whether the respondent would be unfairty prejudiced by the delay.

The appellant was senienced on 16 July 2018 and his apphcation (o appeal his conviction
and sentence were filed on 16 April 2019, A delay of 8 months is inmy view unreasonable

especially without good reasons. In Judien v Mitler, Criminal Appeal No AAUGDTE of

2007, the Coust of Appeal per Justice Byrne whilst rejecting an appiication for leave 0

appeal out of tme appeared to say that the delay of more than 3 months would be

anreasonable, AL paragraph | 3] he said:

iy ey event, swere these applications for feave fave been mude much carbicr weinid
within what Dwordd have thoneht was a reasonable time of 3 wonihs af the latest
hevond tie 30 duavs preserihed by ihe et

The fenuth o the detay does net support the appetlant’s application fur an extension of
fime. In his affidavit. the appellant swears that ke had given his grounds of appeal 0 4
Corrections Officer named Mosese who tald him that it will be filed after typing. A month
later he was informed (o re-submit his papers since the carlier one given to them have
heen misplaced. The appelfant had anple time o Gile the papers cartier than after ¥

mohths.

Annellant’s Case

3y

The appetlant through his legal represeniative (Legal Aid Commission) had submited

written submissions, which he relied an, as well as the oral submissions mgde on i

behall on the hearing of his appeal against conviction and sentence,



21 On_ground 2, the appellant referred to Balemaira v State [2013] FISC 17

CAVOO08.2013 (6 December 2013) which when discussing the tssue of what makes a

verdict unreasonable g inconsistent, states that:

Pl oview of the eriteria for an inconclusive verdicr outlined in Bulemaiva v Stoe
CAVOOOR201 3 tsuprisi, vhe leerned triad judge s decision to rule out the Appellant
helny in possession while finding him guilev of cultivation on the same day is
ilogival ™

i22] The appellant states that whether a guilty verdict is unreasonable or inconsistent requires
careful consideration of the evidence, and the principles © be applied in such cases were

summarized by the Court of Appeal in Nemani Tuinavavi & Semj Turagabete, Criminal

Appeal NO, HAC 00022003 at paragraph [23]as follows:

“The Ly o inconyisient verdicts is wecepted by bodh Appellants und vespordents
s ay suppnorized by the Canadian Supreme Cowre in B v Pittiman {2006] 1 SCR
I8N iy siwdiar 1o that of the High Cowrt of Ausealia in Mackenzie v The Queen
(9687 190 CLR 348 (pey Gawran, Gusunow and Kivby JJL and in Qstand v The
Oueen [1998] HC 731 is that a comviction will arly be set aside if the differeni
verdicis braughit by the jury are such that vo reasonable jury. applving themselves
properiy fo the facts, could heve grvived ar those verdicts, It is the Appellant who
i Sty the couri that the verdicts are wnreasonable or “an affront wo fogic and
commron sense Which is wnacceptuble und strongly snggesiy a compromise of the
perfarmance of e jury s due”

23} The above principles were endorsed in Lole Yulaea v The Stute, Criminal appeal No.

CAV 0003 of 201121 November 2013, where this Court endorsed the above principles

at paragraph {671

s was ofserved by the Figh Court of Ausiradiv in Mackenzie v B (1996) 19 CLR
348 ar 3667 (Gapdron, Gummow und Kirby A}, the tesi thaf is applicd in dealing
with guestions of inconsistent verdicts, "'is one of reasonableness, “In the course of
its pudgement, the Fligh Cowrt of Ausrrafiv cited a passage i oan upreported
sedgement of Deviin J v B v Stgne (13 December 19545 to the effect that an
accused who asserts that the two verdicls are inconsisient with cuch cther. “must
satisfy the couri thai the vvo verdicts canpoi stand iogeier ™

s




(14} (ht the natwre of the inguiry o be carried out. the gppeliant submits that this vwas aptly

deseribed in the Canadian case of B v MeShannok (1980) 44 COC 2% 33 (One UALY

at 36 a3 oilows:

Where on amv realisde view of the evidence, the verdices conm he reconeiled on
an anv rutionad or fogical busis the dlogiceline of the verdivt rends o ndicaie tha
the fury st bave been confused as fo the evidence or musi have reached xome sert
of unjustifiable compromise, We would. on it ground that the vendice s
smreasonuable atore, aliow the appeal, et aside the verdicr, and direct and aequintad
fo be enmered.

[25] e By Beaudry 120071 1 SCR 196G, 2007 SCC, 5, pages 2178 (Charon Iy
ik iy correct in saving thar a verdict can e wreasanable cven i g can be
supported by evidence and that, i such a case, the court showld vrder o new il
rather thas crrering ur aegritial.”

(261 Finally. the appeliant submitted that the onby logical explanation fur the not guilty upiniua

ol the assessors what had vccusred Gee 6 and 7 of Appellant’s written submissionss are

as followy

“Firstlv, the oplv logleal explanaiion for ihe not gadfiv opiaion ho the majorite
axsessors o count 1y that they did not holicve the Stawe s evidenee with respect fo
the afferce of Possesvion. After dishelieving e Siate s evidence o ferny of count
2. i assessors then did nav aecept that the Appellant cufrivated nor possessed
aflegurions mude against hioe Borle affences occurred on the same dav I iy did
st accept that. the Appelians posyessed the seeds and fovse material iov it scontd
he possible for them 1o aceept that he cudtivated the plants o the sdaine duie 1 his
lurdship wvcepted from the Siate it they had not proven their case heyond
seasoncble donbe that the appeliom had the custody and control of those loose
mctiericd then iwenld be wireasonahie jor fim o alsa convict him for the firsf cauni
of cultivation. We submit that the guilie apivion on count 2 is therefore llogical

Secandiy, there was no logical reavoning by Hiv Lordship i aequit the Appellai
om ol uving possession of the loose araderials, us it corld fuve heen from the
cultivared plants, bt he is sakd to heve cultivated the marijuana plants,

Since the seeds were allegediy finmd i the faror awd the farm bouse wax pot his or
aarcer hiis contred. owe was i that he conld or wandd cven be caltivating in the far
where fhe faret Bosse wes?



127)

|28

|2

i

What | also picked out from the cowr record weay the mention of an informer
However, this “informer did sot come to ghve evidence. However, Bis information
o the police afficers was mentioned quite abit in the court proceedings.”

On_ground 3, the appeliant argues that, whether the leamed teial Judge had embeliished
the test under section 237 of the Criminal Procedure Agt 2009 for not agreeing with the

apinions of the assessors, is a question of law alone. Section 237 states?

“l) When the case for the prosceution and the defence is closed, the fudge shall
st upr ond shall ten requive savtt of the assessors (o siate theiy apirton orally.
ctined shall record each opinion.

(20 When the judge does nof agree with the imajority epinion of the assessors, the
Judge shall give reasons for differing with the maiorite opinion, whicl sid]
hy - .
faf written dinen; uned
{hy proncunced in open court,

It is the appeliant’s submission that the statutory requiremeit is guite clear, however,
looking at the judgement, and specifically paragraph 13 thereofl although the
disagreement with the assessors was stated in relation w count 2, the réasons are not so
clear. The learned trial judge merely refers (o “for the reasons given above”. Such s notl
clear, and the appellant is not sure as o what reasons he is referring to and i anything, ali
the other paragraphs as per the judgement is just an analysis or breakdown of the evidence

and not the reasons,

it was further submitted that the vequirement that a trial Judge who has reasons not W
agree with the majority opinion of the assessors should pronounce his reasons for
differing with such opinion “is u fundamental ,wf&gz-mrd that enswres that fustive iy done
i every cuse according fo livs. " The oljective of such a requirement is w explain io the
assessors. the prosecution and the sccused as well as 1o the sociely at large, the reasons
for the decision. so diat the secial conscietice can rest in the knowledge that justice was
done. Candid ressons set out in the judgement of the wial judge. can be o' great assistance

when an appeliate court is called upon to review the decision on appeal.




130

Lot
o

The appeliant is clearty of the view that the paragraphs i the udgement being chatlenged

do not amount 1o cogent reasons, and i anvthing. it only touches on the credibifity of
W2, and evidence he accepted. however, the reasons why s notclear For expmipie-what
was the reason Tor not aceeplting the evidence of the appellant” There was o evidence of
inconsistency from the appellant. Why did the trail judge not give any weight to DWI's
evidence. whicl appear 1o corroborate the appeliont’s evidence? See page 12 Submission
of Appellant. Why did more weight have 16 be given 1o other prosecution witnesses who

if anything gave evidence in Court.,. 7

The appeltant refies on Lawntabui v State [2009] HISU 7 CAVONIE 008 (6 Fehruary

20003 in which it s stated:

CThe autinritios to which we fave reforred make i clear that the reaseins Jor tHie
fudhe nof agieeing with die majoriy opiiion of the avsessiors EsE Proocogrent sond
i sufficient deiail 1o enable this court critieallv o cxaming thom o the Haeki of the
whole of the evidesnce wid reach o conclusion an wheihor the devicion @ reject the
wmgforis opinion of the aysessors iy Justificd,
I the reguivement of the section fo give vlearfy siated cosent seasons for depariing
fram tho u/w;;um af the wssessers are Aol ae if!{nff(.f‘i ¢ (mzjufrg of welels, gfsn Veer! B
conchude that the convictions should be guashed and o new irial divecied

It was further submitted by the appellant that the requirement that a judge must have
“cogent reasorny” from differing from the assessors also find support in Shiu Prasad v

Revina, Rokopeta ¥ State and Likunitoga v State, [n order to give a judgement

containing cogent reasons for disagreeing with the assessors. the judge must therefore do
more thar staie his or her conciusions. At the least in the case where the accused have
viven evidence the reasons must explain why the judge has rejected their evidence on the

eritical factual issues. The explanation must record findings on the critical factual issues
and analyse the evidence supporting those tindings and Justilying rejection of the

accused s account of the relevant events, Lautabut v State (supral,

i0



(s ground 4. it is the appellant's argument that even though the appellant had pleaded

nod guilty, the learned trial judge ought to have brought the guestion to the appeliant’s
attention 1o see i the appeliant had any objections 1o the learmned Trail Judge presiding in
his case. The reasons being: (1} that the co-accused pleaded guilty to the same charges laid
against the appellant, and there are veferences in the trial record in which the co-accused
had been mentioned, there were only two people charged so the Summary of Facts (SOF)
indirectly already implying the appeliant was “the ather persan” . The appellant urges that
in paragraph 19 of the Summing Up, there was no need for the tail Judge 1o bring up the

issue of “join plar or agreemeni”.

Reliance was placed on the observation of Honorabie Justice Nawana | in Yang MNieng
Jiong v State {2019 FICA 170 AAUGO77.2015 {7 March 2019} that:

Cnthe learsed it judge should hove diselosed his participation ol the
proceedings against the hwa other accused commected v the incident ad recused
himself from hearing the case to ensure the expected objectivity in the mial against
the appellont.”
With reference o patagraphs 19 and 20 of the Summing up (where the learned trial Judge
made reference to the case of the co-accused Criminal Appesl AALIGLT74 o 2017 Awkini
Matakorovaty, the appellant contends that in order to achieve the objectivity in the
appellant’s trial. the learned trial Judge should have acknowledged his involvement i the
proceedings ngainst the co-accused connected to the incidents and recused himset! frony
fiearing the case. Given he was the same judge considering the two cases. the State akso
fiad a responsibility o bring this issue to his attention as well. That the learned trial judge
has not raised any issue on the co-accused “canpring o bis farm” altbough i was on

record through the evidence of the appellant on cross-examination by the State.

{n relation o ground 3 challengzing the Sentencing. the appellant argued that considering

Serw v State AAL 115 of 2017 a recent decision of this Couwrt. it can be seen thal the
number of plants and in terms of harm (as per the Sentencing Table in the new Sentencing

Guidelines) fall in Category 1. That category consisis of “Large seale enitivation capuble

11




of producing indisiriad greottities for commerciad wse with o comiderable degee of
sophisticution amd organization. Large Commercial guaniities. Elaborate projects
designed o lasi over an extensive period of vime. High degree of sopiustication and

arganizaton. 100 o more plants,”

The appellant continues by arguing that it 1s a matier of argument between Mr. Atekini
{co-accused) and the appeliant as to which person has more or less culpability. That the
appetiant has always maintained it was not his farm and be was vot found on the fars bt
on the roadside and was tahen 1o the farm. Also, that the co~accused had already pleaded
gty t the said offence for both possession and cultivation and as such no explanation
or reasoning need to be inferred that Atekini the co-accused was play g the leading or
significant role. The co-accused’s record of imterview evidencing his admission (o the
possession and cultivation of iHicH drugs as charged and statement of facts was not tiken
inte consideration by the learned mrial Judye. Towas subrnied it reking who plaved a
mure significant vole in terars of cufivvation hus adsiitted (e vame ' lrrespective ol the
appeilant’s cawsion interview which was not admitted and accepted by his Lordship,

There was no other evidence of culpability by the appetlant,

e may have been seen by the prosecution witnesses pulling out marijuana plants for

about @ nunuke as per their evidence bui this does not mean that he plaved 4 feading o

sienificant yole.
In support of the gronnd the appeliant submitted that the fact that there was already (0
plants cultivated already warranted g sentence between 7-14 vears by stating o

senteneing the appellam 1o paragraph 13 that -

“the aumber of plants vou buve culiivated beverrd the 100 plont witieft is wsed o
ddeniife the rurifl should be taken into goeount as @i aggravaiing facior since et
way noi considervd i seleciing the stariing point was i fuct un crror snd
menErect



[40]

The appellant submitted that to add 11 vears just for the number of plant as an aggravating
factor “was unfair snd excessive for the appeliant considering that the co-accused had 6
vears deducted as he pleaded guilty and a deduction of 2 vears tor both the appetiant and
the co-accused for mitigating factors. There was no separaie discount for being first
offenders. The appelfant’s contention s that the number of plants had already been
considered in the tariff and that although not considered as a starting point in sentence,
“lwastned falr o then consider 1 vears oy aggrovating factoes. In summery. he used

the same factors beice o calealate siarting point and then as aggravating Jactors.”

The appetlant drew suppors from State v Mocevakaea FIHC 1987 {1950 36 FLR 19

LR (14 February 1990 per Patiaki J {as he then was). in relation o vounyg wrongdoers:

“Thiv cowrt has said befowve and 1 suy 1t agein that owr privons are already oo full
of vouny Fijien men and the courss have g duty o try and reverse thet tremd
wherever # iy possible and just. b other words, every effore must be made 1w keep
voung Jirst offenders out of prison gven I might add at the visk of being lenient.”

Respondent’s Case

(4]

The respondent had filed its writien subimtissions on 3 July 2023 in response o the
appeliant’s Written Submissions. 1t also made oral submissions at the hearing of the

appedt.

In response to the appellant’s submissions challenging the sentence imposed by the
learned trial judge on both the appellant and his co-aceused who had pleaded guilty. the

respondents reply are guoted in full betow:

“Law g Appeal against Sentenice

{2 In Kim Nam Bae v The State cwweporied Criminad dppeal 440015 of FIUX 26
Februgry 1999 the court sef aut e proper appraelt (o appuals againsd
venfence !

13
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“fi is well vstabdished faw that hefore this Court cowld disturh the semence,
the appellant must demonsirate thar the Courd below fell o crror i
exercising its sentencing diseretion I o ial judge acks wpon a wrang
principde. if e allones extraneows or vrelovant matters to srieicke o afloct Bim,
if he mistkes the fucis, iF be does not gake into oecount sume relevont
cansideration. then the appellate court puy impose o differeini semence. The
greor may be appurent from the reasons jor sentesive or it miay he inforred
Jromm the fengeh of the sewtence itself (Howse y The King [1936] HCA 4
(1936 SSCLRA9%

The test before the full heneh of the Court af Appead is governed by section 2311
tad of the Court of Appead Aot Cap 12 where the cowrt may sel aside 1he verdict
of ary gronnd swhere there appears fu he o miycwrriage of pustioe -

Determimuion of appeal i ordinary cuases

23131 On an appedd against sewtence, the Court of Appedl shall i they think
thet o dijferent sentence showld e been pussed, quash sextence paxsed ai ihe
pricd anned puss such other sentence warraniod b law by the verdict ewhether mory
or dosy sovers) in substitution theretore av they think owght 1o luve heci pessed
ar may divemins the appead or pake such otlier nrder ay they think just.

i My Kairani's swbimission ap paragrapit 4.1 of his sbmisions they huve
votorved 1o the cave of Jone Sery v State AALTIS 2017 wihncl i the guiding

sudgement on cnltivation, The same has beew reproduved the subwiissions of

Vv Kadtani Heosvever ir is Mr Kaitani s submission fhat it bas abvayvs been i
stunce of Mr Kaltasi thar i was never bis farm cerned B was not foneid or the furst
Bt o the soadside aid thes sweas taken fo the farst It is important o nole il
hoth the appellums Kaitani and Mr Marakorovatiowere jerimily charged with the
charge of culiivation which mitkes them equallv responsibie for the afferce that
shev have commitied. The only difference is thal Me Ratrani decidded 1o plead not
auiliv coned proceed 1o rial,

The single judge ar the leave in iy leave 1o appeal ruling S Atekint
Matghorovoru al paragraph 23 betd thar: there is an wyent need for the Cuf
of Appeaf or the Supreme Conrd (o revisii (e semvneing s srueddelines on culthvaiion
of illivie drass i the fight of the curreni sHlgfion w hzd': has sevfuced Whether
seatencing in offences invetving endtivaiion showld be based o weight of
carmthis or the mumber of plants or o combination of boilt culih widedd i owm

given extent of el where cannubis plasis are found wilt all other fuctors being
considered ay gguravating or mitigaling offeince would be a it question fo
REARTL

t is alse impurtuni o note that becanse the nyther af pleorts fulls in Caregone |
which is 100 ar more plants ay pes the gradeling set ol in Joie Sery v State
tsupral and in ferms of culpabitite boh Appellanes had sigaifican rese 1o ey

14



Therefore i these tepes of cases ws per the guideline fudsemen the siarting poi
wawdd e 14 vears and the category range would be 12+ 16 vears i custody.

Analysi

{44

s
L
k¢

[—

[46]

471

The filicit Drugs Control Act 2004 &5 an Act to regulate and control the cultivation.

manufacture, impostation. sale. supply, possession and use of it drugs and controtled

chemicals and related malters.

Part 2 provides tor Offences. Section § makes provision related to untawful possession.
mamifacture, cultivation and supply of illicit deugs. This is the section under which the
appellant and the co-acensed were charged under. A person convicted (o an offence under
section § is fabel on conviction 1o a fine not exceeding 1 million o imprisonment for

{ife or both,

The term “ilick drug” means any drug Hsted in schedule 1 of the Act, Cannabis s listed
in Part 1ol Schedude 1 with other drugs in Hoe with Schedule [V of the Convention on

Narcotic Drugs 1961,

The appellant’s submissions are stated in paragraphs [20] to [41]. and that of the

respondent 15 at paragraphs [42] and 43,

Ground 2:

[43)

1491

That the guilty verdict is inconsisienf, The appellant contended that since he was
aoquitted with the charge of “wnlawfid possession” of iMicit drugs 1t was illogical ©

convict him for unlawful “caftivarion” and theretore the verdicts are inconsistent,

This ground was considered hy the single judge whe concluded that the ground is

misconceived. {t was observed that the reasoning bebind the High Court acquitting the

15




[30]
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appelfant on Count |is 1o be found i paragraph 11 of'bis judgement {page 1 1o High Court

Recordd. as totlows:

t1dn relaticn to the fiest connd, §find that the evidence led by the prosecudion
feaving wside the cantioned interview which T have decided o disregurd may be
parts of the plants that would e been cultivated by the accused, Bul the
srosecution had failed 10 prove thar the accused had the custodly and conirol of
thase, does pot establish bevond reasonable dorhy thar the_geensed was in
possession af the looxe material that were found in the farm including the form
house, These loose materigl mavhe parts of the plants that would have been
cririvated by the wocused, But the prosecution had failed jo prove thar the aeciisgd
hed e custody and coniral of those foose nderial.

Looking closely at sections Sta) and 32 of the Act, “passession” in my view cannot be
proved without estahiishing that the aceused was in control ol the illicit drugs. The learned
irfal judge. on the first count, is of the opinion that possession could not be sustained m
the ahsence of the cautioned interview which had not been aceepied by the tral pudge 1o

atribute anv ovnershin o or krowledee of the appetiant of the farm house where oose

material supposed o be cannabis was found. | agree with that linding.

Poassession of ot draes may be oresumed as g fact ondy B0 was proven by e

prosecution bevond reasonable doubt that the Hheit drug was winder the continl of the

gecsed -Section 32 of the Hlicit Drugs Control Agt 2004, That was ot the case here as

the prosecution was not ahle o prove beyond seasonable doubt that the itficil drug was

ey the control ot the accusedrappeliant.

It needed o be asked whether conviction or gequittal on a charge of unlawful pussession
s a prevequisite 1 acquittal on a charge of ualaw ful cultivation. Section 3taras drafted is
clear that all the acts specificd are independent of each other. Section 3(aj of the Act treats
“pessession” as an independent activity or efemient tirom the other specified activity or
clement including “ewdrivarion”y that i proven. constittes an offence ol its own under
the Act. and as @ consequence attracts o penaliy, To be in possession requires that one

must be in i control



t
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(53]

In interpreting section 3{z) of the Act. it is clear that a person petentially may be linble
tor any activity independently from the ather activities. It is not a prerequisite for acquitial
under “unfawful possession” 1o be also acquitied for “wnbavwiful cultivarion” of llicn
drugs, Neither it is iHogical. They are independent of each other, as they have difterent

elements which the prosecution. subject 1o the Act, must prove bevond reasonable doubt.

The conviction of the appellant on the second count was based on the eye-witness

evidence of the police officers on cultivation, The Judpe's reasons are:

"8 Having considered the evidenee of police wittesses P, PW2 PR, and the
wiilisary officer PW6 who juok part in the raid, [ aceept the evidence of those
witnesses that they sasw the weciised uprooting plants in the form before Hie
accused way arresivd. Given the demeanor and depriment of the aecused
when he gave evidence faken logether with all the refevanr evidence led in
this case, do not find the accased s evidence thar e was arvested on bis way
while fie way looking for herbal inedicine and brought 1o the farm thereafion
credible and refiabic.

4 [ accepr the evidence of the aforementioned proseculion withesses that they
uproated 824 plonts from the farm where they found the accused and the other
person whe is now serving thereinafier wefirved to oy the “co-uccused )
uprosting plants and | accept the evidence of the pinth prosecidion switaess
that those are canmahis sariva plantsy wineh is avn illicis drug.

J0 Given the above evidence which | orve ford 1o be eredible and relialle. Tam
sutisfied bevond wasenable doubt thor the prosecution had proven the
elements of the second counr beyond reasanable doubr, The incomsisiency i
the evidence given by PW ] with regund w0 the issue whether o nol the 824
plasies inclided the plants thai were wprooted by the aecnsed amd co-gecused
wiich was not properly clarified by the prosecution, in my view, does nol

‘ e the prosecution case that e twe aecnsed were involyved i cultivaring
824 camnabis yative planis.”

The conviction of the appeltant for “wrlew/il calrivarion” despite the appeliant’s acquitial
for “andawiid possession”™ of HHHcit drags, is proper under law (Section 3(ay ol the Act)
The appellant, according to the evidence adduced ar the tial and accepted by the teared
trial Judge was seen uprooting cannabis plants. as affiemed in the judgment that is under
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challenge. The two decisions namely. acquittal on count | an charge of unlmetul
possession. and conviction on eount 2 on unlaw ful cultivation were properiy based wnder

case faw and stalue,

Fhe two verdicts are not inconsistent and they are well based and can stand wgether:
Balemaira v State (20137 FISC 170 CAV Q008 of 2013 (6 November 2013 ) Vulaea v

State {2013] FISC 1o: CAY 00032011 (21 November 2013).The cuilty verdict s not

incansistent. This ground is dismissed.

Groiund 3;

1571

That the fearned Trial judge did not provide cogent reasons in disagrecing with the
majority opinian of the assessors that the Appellunt is not guilty for the afferce of
unfawful cultivation of illicir drugs. the learned Trarl Judge 1s required anduer faw
provide cogent reasons for disagreeing with the majority decision of the assessars which
in this case was a majonty decision ol not guilty on count 2. anlas ful vultivation of HHGY

drugs.

The reasons tor disagreeing with the majority of the 2ssessars were stated in paragraphs

1.5, 6. 7. % 9 and 10, Paragraphs B-10 are queted in parsgraph [ 4] above of ths

judgement. Additionaily, paragraph 37 above. which cleariy suims up the fearned Trind

Jutdges view on the matier

P31 an upahle o weree with the mujority opision of e assessors in relation io
cestnt pwor for the reasons given wbove  fimd the avcwsvd muiley of Hie second count
wored T would comvict bipr aecondingly

Section 237 (43 of the Criminal Procedure Act requires that “coges! reasons” must ke
given when a judge disagrees with, the majority decision o fthe assessors. | have read the
judgemwnt of the fearmed wial Judge and the record of the foial noting the evidence
adduced by wimnesses fur the prosecution and of the appellant. 0 my view, the reasons

provided by the learned rial judge under the circusmstances of this case and on the toladity

)
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of the evidence are cogent and meets the standard and requirement and cogeney wsi and

standards.

The reasons provided w the judgement taken together with the summing up  made in
aceordance with section 237 (4) of the Criminal Procedure Act  do satisfy the
reguirements when g trial judge disagrees with the majority opinion of the assessors: See

Ram v Director of Public Prosecutions [1999] FISC | CAV 00U of 19985 (3 March

1999y, Lautabui v State [20097 FISC 7: CAV 00242008 (6 February 2000}

Baleilevuka v State [2019] FICA 209 AAU 38 of 2015 (3 October 2019) and Sipgh v

State [202011: CAVO027 of 2018 (27 Febwuary 20203, The ground dismissed.

Ground 4:

joi

|62

j

|

That the learned Trial Judge ought to- have given the parties the opportanity o raise
arty ebjection (if any), of him hearing the case against the appellant, given that the tial
Judge had heard the facts and sentenced the co~accused whe pleaded goilty to both
offences, which the appeliant is being charged with. The co-aceused had earlier pleaded
guilty befbre the same trial Judge, This ground is levelied against the learned tnal Judge
i not alfowing the appelian an opportunity 1o raise a challenge or objection against him
taking charge of the appetiant’s trial given that he had knowledge of the facts ete. The
ground has no legal basis as it is the accused or his counsel who ought to have raised the

ohjection before the trial Judge who could consider and rule on it

I there is any reservation for the judgs w continue 10 hear the case against the remaining

accused. it ought to be raised at the commencement of the trial. In Yang Xieag Jiong

(200191 FICA 17: AADDTT of 2013 (7 March 2019y, the facts were different and cannat be

applied to the facts ol this case.

There is nothing in the vecord to show that the appellant had raised issues of made any
recusal application. The co-appellant’s guilty plea had st influenced the teamed trial

Judge's view of the appeliant, to the appellant’s detriment, As is evident, although the
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co-appellant had pleaded guilty to both counts. the learned trial Judge Fad acguined the
appeliant of the first count on “wifawfid possession” clearly demonstrating that the co-
appeilant’s guilty plea had not influenced the trail Judge's decision inany way. The

grovnd i dismissed.

Sentencing:

{64

1671

That the learned trial Judge erred in law and principles by using the same aggravaling
factor 1o select a starting point of 7 years, apnd then giving 11 years to the same
aggravaring factor, vesuliing in the excessive enhancement of the sentence. "This
ground 15 2 challenge against the sentence handed down by the learned rial Judge. The
test for feave 1o appeal against sentence Is not whether the sentence is wrong in faw but
whether the grounds of appeal against sentence are drguable points mewsured against the

four principles estabiished in Kim_Nam Bae v The State Crimmal Appeal No

AALDO S The guidelines are: whether the Tearned sentencing ludye:

() deted wpon o wrong prisciple:

riir Allowed extrancous or irrelevant matiers (o guide ar affeer ing

tiii Mistook the paicis!

fivi Failed o ke nto account some relevant consideration.

[t will be necessary o review the sentencing principles applied by the fearmed Trial Judge

1o property address and resolve this ground.

Caltivation of iilicit drugs is a very serious offence and viewed as such by the Fiit

Parliament as reflected in the maximum penalty set under section 3 of the Act,

Cssentially the appeliant is arguing that the learned tial Tudge had made an ceror in

erumeraiing aueravaling circumsiance.
L sentencing the appetlant, the learned Trial Judge saud:

S1E Coming hock so your case. vou have heer nrvolved in cudiivaling 824 plants with
ancther, Your sewience shoukd therefore be within the range of 7 to 14 veary



[68)

(691

imprisomment as vou huve been engaged in o farge scale compercial cultivation
which is moie than 100 plants

2. Dwouldd seleci 7 vears imprisonment a8 starting goinl of vour semenes.

13, decording lo the caregorization, | selecied the starting polnr based on the fuct

that vou have eultivated more than 10U plants and did not wwke into gecount the

Jact that vou cultivated 824 planis. It my view the sumber of plants you huve

cultivated bevend the 100 plants swhich s wied fo identify the arif] should be

fstken into gecount gs an degravating factor since that was not corsidered in
selvcting the slariing poial,

I4. fnyour case. yvou bave cudtivated 724 plars more than the mininpm menber of

plants stinulated for catesory 4. Considering the said gquantive of planes which
cleariy sueoesiy thal vou have been imvolved iin g very daroe scale cafeivation b
alvo hearing i ming Haat gnother persorowas also involved v this cultivation, |
werild wddd 11 vears 1o vour sentence, It is pertinent to pofe that, since cultivaiing
L00 plomts wearrants a minimpm of 7 vears for each set of [OG plants you bave
cidtivaled: thar swonld pring the Jerm of imprisonment (o 36 vears, | decided 1o
mention this_merely for vou fo understend the seriouspess of the offence vou
fierve commiiticd.

The trial Judge had made an error in enumerating the aggravating circumstances in
Seniencing. The tariff of 7 vears was fixed toking account of the 100 plants threshold for
a 7- 14 vears tariff. The aggravating factor stems from the quanuty over the 100 plants
that is based on the 724 plants. which went bevond the 104 thresholds, from which the
ariff was fixed. [ vears was added as a2 consequence. That is double couniing or counting

the same {actor twice to enhance the sentence: Senilolokula v State; Saganaivalu v Siate

However. as submitted by the respondent in its Written Submission (See paragraph 34
ahove) . there were other aggravating factors which were not taken account of by the
learned trial Judge, for example, the health fmplications of the unfaw iyl cultivation of
iticit drugs on a community, That being a serious consideration feading to the enactment

into law by Parliament of the Hliclt Drugs Control Act 2004,

The learned trial Judpe also reduced the sentence further due W mitigating circumsiances.

and 1w also take account of the period the appeliant had alecady served in prison, ending
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up with a total of 14 vears and 2 months imprisonment with a non-parcle period o H

vears and 2 months.

ity the recent case of June Seru v The State Criminal Appeal No. AAL {15 of 2047 (25

May 2023) The Court of Appeal. mindful of the complexities associated with sentenuing
of accused for possession and cultivation of cannabis sativa, have set out a guideline
judgement in accordance with Sentencing and Penalties Act. Were the guideline be in use.
the appellant's case would be in Category | given the number of plants heing over {00

planis,

P agree with the respondent’s submission that due to the number of plants. this case talls

info Category | which is 100 or more plants o3 per guideling set out in Jone Seruy Siate

Fxtpra .

731 Further, in terms of culpability both the appetlant and the co-aecuned had stgtificam role
to play. In these types of cases. the starting point uider the guidetine fudgment would be
|4 vears and the category range would be 1216 veurs. Due o the uhove. Hind no g
reason 10 disturb the sentence handed down by the leared trial judze.

[74] The learned Judge had not acted upon a wrong principle: altowed extraneous of frrelevant
matters © guide or atfect him: aot based on miswke ot facts has not failed o take mio
account some relevant consideration. The ground is Jdismissed.

Conclusion

{751 The application for enjargement of time o appeal for leave Lo appeadl against conviction

i declined. On the merits the appeal against convietion is refused. The appeal agains!

semtence is disatowed, The convietion and sentence are affirmed.

Erder of the Court

i Leave woappead for enlargement of tipe refised
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2. Appeal against conviction and sentence are disallowed,

3. Conviction and semence affirmed,

. Lo

M,ﬂ,ﬁfi*i"é?i‘ Wice Isikeli Mataitoga
oo S TUSERET OF APPEAL ©
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Hon. Justice Alipate Qetaki
JUBTICE OF APBPEAL

SOLICITORS:
Office of the Legal Ald Commission for the Appellant

Office of the Director of Public Prosecutions for the Respondent
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