
IN T:lIE CO 

Ai'll> 

Coram 

FI.Jl 

THE STATE 

G~lmaialh~ JA 

PreJllatilak~l~ JA 

Dayaratue, .fA 

1. 



[21 

count 

and January 20!2 at Kadavu in 

an iU i.cit drug \veighing I!.O 

to canvass his COT1v1cti(r!1 on severai groonds for \.vhkh 

the Single Judge. 

the leave to appeal 

"1) Tha! the learned frail 
COi:msel asked the fricdjlu"ge (luring 
assessors in regards ta 
lvitnesses, but the trial iudee "... <:;.-, 

~''''r.'-'<'·''.'' such a stoternent, 

3) The learned trialjudge erred in !OH} and inj<,lCL 
the assessors during the slmuning up lha.! 
lvere CtlI7}'ing out a raid at the ,,:4.ppe Uatu.y 

theproseculionjiJiled to .1"1l"',rlf1·Ut"'.<:' 

raid (l,lthe Appellants house 
YU,[JSi't1tllU:U nr.""· ••.• ·.,·,..,,·," to the 

That the learned 

That learned 
direct the assessors' 
tefu.lered [lS el'idence 
prose('ution ci;lusingsubslcrntial prejudice to 

7 years in 

11 



That [he learned trialjudge in and in 
adequately direct hi.mselfand the assessors that the meiafCl~U 
tendered CiS evidence to prc)o/'thal Appellant 1 vas .'i<·tlw;'·.·.""'·~. 
HU , •. "u and during .the caution 

Thai the learned 

farced, threatened, 

That the learnetllrial 

atJfnlirSSUJire as .M·\),fll~~1nr'·# 

lippe/tant tendered 
assaulted befhre f.1f.lf.i during lhe caution rntt:rt"1i.nLJ'~i;H '"'; .... ~'''" .. '','''' 
prffjudit)t! to the Appellant 

That the learned 
the 

f-'M~,VH'li©' exarnined the transcript, I am of the "'-"'!-""'''_'''' thal the Hf't1 .• '·'It'·'1! directi·ons on the 

burden of proof as found in the paragraphs 36 

JfTeguiarities that is tantillluourn to rnisdlrection 

LiS tt ground I hrrve PH)V i ded In 

tbe matter ~ eith,cr at the present rlr>1"11"1-FI.U 

3. 

up arm " ... "'·b' ..... ~ 

this is an issue to be aCharCSSt':;Q 

to 



the ap!lJcllarlt~ the nfi)S\:CUTlO'11 on ev 

out tbe af residence at on 

an allegation that the appeHant \vas in POSSC:SSlon 

\varnmt \\'dS obmine.d to search the '"M'M''''''''''''''''' 

{·«"·,·,rd ... ".,:lh", the 5cnrdl 

It is 

found nothing incrirninatlng, On the .issue 

appeHant submitted rhat hIs S,!)10w::atlon t(1 peruse the \V3rrant 

frilled to produce it at the tdal. as the Vi/arrant become 

Taken as a \vhole the investigaling evidence 

appellant at his and on about a cultivation thaI the 

appellant had been a.l!egedly cultivating in tht: bushes. {he lc[:Un crr '.vas fed into 3 

pf,ac~e in the jungk, 'rVilCl'C there had bee.n an area covered \vith aboutl 54 

v"cre taken illto the p(llke P'H,'", ...... , as exhibits the case.. out 

by the evidence of the pmsccLitiofl Sgt 1 73{} /\drlu ..... 'H .•. P,"" ...... , 5('895 Tirnocl 

DKil!CI,R!!, SC2! 1 \Vaisa~e Salll) ! 785 Sakanda 

[5] (jne irnportant matter relating to the scarch the 

i 739 Addu Naituku (p.279 ofthl>- n:f(;n:mce to S(JHW 

plants hanging nut sidc urihe house of the appt!llant ",vhen ht~ arrived at house to execute 

the \varmnL As can be seen the the appellant faced i:n the 

Court has no connectioft\vhh this piece of evidence and h Leaves 

room tnert~t1m: for su.rmise as to vvhy the i.1ntilt~elIl.H led tbal materia! I.n Be that 

, upon a 

formed the team cd'the i du not find: any reference to slJch d if the 

\\iltness ! 739 NaHuku in fact hadoDserved the V".,,,·,,,,,,'''', of 

the of the appellant. \\lilac he did vvith such ev 

thai in the summing the le-an1ed trial Judge a spe'cit1c 

4, 



evidt"!lCevvhen he directed the assessors as 

"(para 

In my observatlon~ piece 

app~UJlm and the learned trial Judge seemed to have 

invited 

Fir5dy~ 

as'SeSSQrs to consider 

had been in fact such an ,·'l.h'i;l.t",,,.>',.:.r'''·'fn as (H11,,;;;;.>;.' .... 

in 

\\FaS nothing on record to sho\v that tile Vias carrIed out fluihu:f to a 

that evtdenc¢. \Vere those ever taken imo '''H,,"1'r,.'''f~,· 

in the evidence if the police 

observed \ven~ never sent for \vas the 

an assertion tbat the plants: he sa"v were in fact HladJuann 

l"mderGonsideratJon at the the h;ilmed 

CmtlSldel:aUon of the assessors and .~ find \V1).$ a 

to the appe HanL 

tbr the 

DLUTICtU8,rrv in reiatlol1 

""Hj·;;HtHH~,9, 1. raised another issue with to the exhibits of the csse, and since its 

H"'''·:l"".-.rotc<:l'I'lt''.-:. to final outcorne case, it should be 011 record. As it is tht: 

the investigating patiee 

the cultivation that is said to be the the Pt'(lsc:cuno'n 

some evidence to estabhsh the manner in which the exhibits 'Vvere 

thecornp!etion ntid, There I:S clear 

process ad{Jpted in rdath:m to the exhibits 

,-"eightng I I .{lkg. the dLspiidty bet\veen what was taken into in 

vvas referred to itt the Indh:;:~rnent ougbt to have been at the 

tria!, could one c~rtain that the tested that 

are referred to in the Indictment is unck~ar having regard tD the ~n thc case., 

5, 
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These 

h(yn)CVeL I 

are mat.ters to be considered 

no "'''''''''!.~~~~j'',,,,, to these une areas in the up, 

appellant on his arnest 

SUTN30sed to 

.'<,"<",,,,\, .. ,.1n,.n to the rearned trltl! 

can lrab i.,s 5,',(J'/ iva ," 

In $(} nJr as the tase !hr thi.: to the is cotH,:erned. 

rei ied on the 

rnade the appellant Referri,ng 

learned trial '"the State ~ s case against the aC1~u~~eiJ 

his to the p<Jlice", The appdhmt 

fht:l that tJH: pol ICC did not caer} OHt an assault hhn ,while r(',ni'tl !",,"!'of' 

in c\'rdencc \\/HS dear that they forced hirn to ';H';,",,!''nH,';;H~\}' hirn 

an area \vith rnarijuana cultivation of which he disclailtled an;,; 

on 

lIe said the contimlOusl'y hhn at home as \ve!l as al 11k~ an:;;} Vv~lere tile 

,vas found and despite the. that tht~ 

vvas 

1n the summ ing up to the nopel1aJ'll 

thal the accused said 

tvhen 

/\5 it is the rnost 

the ctJursi.~ 

\'crsioo the Icurncd 

On oath he said 

)1" 

the 

il6 

vvhether or not 

Hi 



case for it has a direct bearing to thevo!untatiness of the COf'llCSSl,on, A$ ·e.j,f-,."" .. '·,I" discussed 

it Vlas hi.s position thal the police assaulted he \~va$ 

re!,cased on baH~ about g days I ate 1\ he seen a privO;te: 

ihe doctor had observed certain ~~lTI·Jt'H~·'" 

[10] It is irnpoftant to 

prosecutim1 teHed in est~lblishing the ·vntH.rlta1~lnie·qS 

re!tllio,'1'1 to that spcciHc: .... ,.,.} .. "' .... ,~ 

on t.he crucial issue of the vohJntaf'irlcss the confession of the q~YLl'~'lj';:Hli~, In the 

at the 'loire dire inquiry he adl11itted to h;J\"e heen II team l''l·,.,'n'''''''·i''',/' 

appellant at 

officers did not q,.),;"q'Y-!'~", threaten or ronde prmnises to nCC1IStNJ 

A fler ", .. " .... ",.1""", ,,:. the accused" '\ve look 

during of the prDceedings). 

[1 n HQ\vever, bringing to our attentiQf} a statement very saxtte n.·""'.'·"'''·'''' 

which the couns¢! claimed \·vas not available to in the 

Coutt~ the learned ctn.mscl for the appellant subm lued that that statcrnentis an admission 

of tbe said to have been carded OUt.OD the appeHant by the at the time of his 

arrest, 

C:ourt the prosecution on June 20 as a new ctisdosure and: as such the 

pnYSc:cUtlDH had. the prior knO\\itedge of the changed stance of the \\[[110$$ vvith to 

the directly reievant ind,eciding on the S CCHl1cSSHOH. 

'The s.ald staternent is at p,258 ofthec;()urt the dlsctosure notlce !s at 

the record. Signittcantty, !lohvithstanding the prior kno\v!edge nev{ 

material thatdeady pointed to an assault on appeHant tH the time 

prosecution had relied on the evidence of the \«;.xy sarne as 

case to establish the. ""voiuntarinessH of 1h'0 caution Interview staternent 

(see of the 

1, 



The statcrnent the 

[1 J] This! :as a serious {Hatter and in my 

m """J~jw,v'~,"n any 

this 

Judge, The signincance 

CQuid be understDod having regard to the fact that the 

prosecution to resolve the the 

the charge in the indictnlcnt \vas the ':j ((mti;;:ss[on and tha! alone, It is 

to note lhnt the daughter the hat! also tesTitkd 

at the to the effect that the appdlant \vas in 

rhe arresting officers, (see the ev'idence ilnd Siter! Keva 

HUKm,valIU p.294 the proceedings'!. on the rcc(}rd W SI10\\ l.hnl 

the evidence of the saidlA'itnesses "-vas dbcredited In tbi'; cross C:\~HnmntiOn, 

as. aiready stated in t'\'.11·!~nl!'"H'\h or 
one t'th:dical clffkcr one Doctor the III 

marked DE t, 'rllC' rnedica! findings arc 11. cOfH.J.ineu in a 1'0 Ii ce iV'led i cal 

on 

'''''''M-'l''VI,! Forrn dated 

!>~"~d'%"·'i' 20! 2. 

chest \va!! nod 

"t1(i)S5;! b ,I e b Itmt trauma to the left 

on the f(:cord that the iean1cd trial 

that in fHy vie\-\" ls fotal to the 

24 (he dale arrest 

due to 

that there had been "''''''''"<,'''_, 

gave an),' directions bast:d em thLs e'vrdcnce. and 

j.)fthe 

issue of thc'voluntariness of the ,,,.,,~w,,,,,,, .. h.,A cot1tesslol1. 

i.i4J in VOl.re bcrOfllCS 

aOllbtful, 



115] 

[16] 

given to parties It! confol'rnlty 

directions found in 

.}"tnl had ohserved !i1cir deme.arlo.r in 
the courtromn. t'Vh.o do JYJU fninkJ.vas the cn:tSlv(j' lvltruis/:t? ~Vhal tit) )!()tt 

lnml J'our 

need to consider the proposition based on 

placed court the appellunt, 'rheirnpoftam 

'ii,"""':u'd'",, of the aeretlSe evidence as (it should 

and he should theref{~mJbe nHlnd not 

not been parted vvith the assessors; and the learned tdal 

consideration is abs'(mt from the record. Keeping wIth the best the 

learned fbr th~ State thra the said direction is tamarnOWH 



f! 7] in lam cannot 0e 

should 

reasons <1.nd Iny 

in dran Judgrnent the appeal should 

AA .. UOO 1.8u,,87s 51 FJ('/\ 91; 

/\A t! i 1 2,201! (,! 3 2(15) I is 

unreasortable and cnnnot be supported to the evidence 

mlscarnage nDt on the nasis 

the , as expressed in that the 

11 

The appeal is 

and 

Appeal. ! m 

201S i\,fay 2022} and no funher c!ab~Jral:l()n. 

rcad the draft judgrnelif of Gamalath J. l agree v. 1th Ids reasons and 

and th0 appellant is acquitted. 

10 

Gamal.uth 
.HJSTICE: OF AI'PEi'\.[, 

lIo!], .1 ", nay~tf'atne 
.rVSTICf,: OF APPKAl., 


