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RULING 

[1 J The appellam had been ind icted in the Iligh Court of Lautol:a on one oount of rape 

contrary to section 207 (1) and (2) (a) of the Crim~s Act. 2009 and one count of 

~riminal iO(imidation COIllrM) to section 375(2)(a) oflhe CrilTlt'5 Act. 2009 commin~>d 

OIl 14 JWlC 201 S at 1\adi i" the \\ estern Dh bion. 

[2] The information rrad as follo"'s. 

SI(lIemenl a/Offin ... · 

RA PE C()ntrary'" ftCl ion )0- (lj If· (2J (a/ o/Iht: ("rum's At'l 1009 

, 



Parliell/an I)f Ojjimce 

AMIT KRISHNA GOUNDAN. On the I.$'- day of Jllfl<', 2015 aI ,Vadi in Ihe 
Wntern Dil'ision, pene/ralnl lhe "agina of "SK " ",ilh hi~' penis "ilhoul her 
,'onsen!, 

COUNT TWO 

Sialemem ufOfjimce 

CRIMIA'AL lN TlMIDA TlON. Comrary 10 seclion 3 75 (2) (aJ of Ihe Crim~~' 
../CI. 

Particulars of Ojfence 

AMIT KRISIINA GOUNDAR on /M J.J tIo dO} a/June, 2015 aI Nad; in the 
WeJlern Di";.,'io" withom la"/u/ ex,'u.'''' ami wilh imem 10 muIe alarm /0 

"SK " Ihr~aI"'ned IIu: said "SK " wilh a <Wit' knift', 

[3J After the summing-up on 17 May 2018 the aswssofS had urnmimously opined that the 

appdlam was guilty of bolh eharg~s and in the judgment dc1i\cred On 18 May 2018 

the learned trial jooge had IIgreed with them and cum'icled the appellant as charg<'<i, 

On 28 Ma) 2018 the appellant had hccn s~ntenced tu an aggrcgale sentence of 14 

years and 07 monlh~ of imprisomnent with a non-parole P<'riod of 12 years, 

14J The appellant's notice of <notion S<.-'Cking an e>.lension of lime I,' appeal against 

conviction and his affidavit had hem filed On 0] August 2019 by the Legal Aid 

Commission. The deby is about 01 year and 01 month, 'In c ",rinen submis.,ions on 

behalf of the appdlant had been lendered on 08 September 2020, The Sl3te had 

responded on 14 Cktober 2020, 

15] PreSL'IlII}. guidance for the determination of an appl ication for extension of time 

\\ithin "bieh an application for leave to uppeal may be filed , is given in the decisions 

in Rosllku " Stllte CAVOOO9, 0013 of 2009: 24 April 2013 120131 F JSC 4. Kumar v 

State; Sinu , ' Stale CAVOOOI of2009: 21 Augu,1 2012 [20] 2] FJSC 17 

[6] In /(ul1Iar the Supreme Coun held 

I I) Appellatl' courli> namine jil'~ flli'",r., by way 1)/" principled approach If) 
such applicaliollS. rhu~·ft fl,cIVrs or,.· 
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(i) The reason for /h~ failure /0 file .... i/hin/ime 
(ii) TIw lenglh oflhe delay, 
(iii) Whe/her there is a f!,round of merit jll5li/Ying Ihe uppdlate cO/ut'.! 
COIliI ida at ion. 
(iv) Where there hll)' been sub.!/anliul delay, nonelheles.! is Ihere u ground of 
appeal 1001 .... i/! probably suece.,,,! 
(I') 1/ lillie is enlarf!,ed, .... illihe I?"'p<mdelll be unfairly prejudiced? 

[7] Rasaku the Supreme Coun funher held 

'These factors IlIU)' not be neees.mrily exhuustiw. but Ilwy are ,'erwinly 
conwnielll yunlwicks 10 ass,'ss Ihl' mail '1'un upplicalionfor ~nlurgemem of 
tillle. Wlimalely. it is ji" Ihe "'nlrl 10 uphold Us 0"" rules. "hi/e alwu}'s 
enlleamurinf!, /a uIVid Or redr~S,f any gra\"e injustice Ihal might result from 
the Mrict applico/io" oflhe rules of cOUr!. . 

[8] The remarks of Sundaresh Mennn JC in Lim lion!! Khrng .. Puhli~ Pro se~uto r 

[2006] SOIlC 100 shed some more lillh! as 10 how the appeliUle coun would look at 

an applicminn rOT eX1ension Of1imc to appeal. 

'(a) ... 

(b) I" [XD"ticu/or. 1 should upply Ill)' mind /a I"" lenf!,lh of Ihe dday, the 
sufficiency l!luny explanation gil"<'n in re.'peet of the deluy and the prospl'i'/., 
in Ihe uPI'm/. 

(c) J7rne faclors are not /a be con;id",,,d und e\'aluated in u IlIrchani~lic 
.... ay Or a., thollgh Ihey are neassafil)' of equul or uf any particular 
imporfUn"e relaril"<' to one another in erery case, ,,"or should il be expeeled 
Ihat <'Gch oflhes~ fucwn will be considered in exoell)' Ihe Same munner in all 
caus, 

(dl Generully "here the tklay LI minimul or Ihere i,' a (QllIwlling exvlanation 
fi" u de/u!" it may be appropriale /() \'uhi~"1 lite pmsrecrs in Ibe amN to 
r(Jlher IrS!! scrutinv loon would M: lIrpropri(Jle in ('Oses ofinordinate delm' or 
de/a\' thar bas nOI /J;>en ('mirel" sUli,faciorily rxplained. 

(e) II would seldom, if nero be approprial,' to if.:tUJre any of IheJ'e factors 
because Ihal would undermine Ihe principles thaI a parly in br<'aeh of these 
rules has no automal;" enlilkmen/ /0 an extension and thar Ihe rules and 
.\fa/"/e,, are expect,'d to b,> adhered 10. II i,' ,,,,Iy i" I"" desrr,.ing cases ..... fwre 
it is neee.Hary to enable substantial jusliet' /0 be done. lluu I"" hreach will he 
excused. . 
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19) Sundaresh t.lenon JC also obser.ed 

·]7 ........ It rirtuaJJy b't'let lIiloom sU)'in1: t/rat thl' prfx:edural rul('s and 
timdiMs set out in II!e r('l('wm/ rul('s or statule.' are then' /() /It> abeyed. The .• e 
ruin and liml'lahies hlll ... heen pro\'ided for I'rry ftOOC/ reawns bUI they au 
thrrr 10 sen-~ 1M ends of jlls/ic(' and INJJ 10 fr,nlrate lhem. To (,'lSure lhill 
j llstic(' i,~ dmle in cach cuse. a IIIraSUre nf flexibility is prol'/drd so lhal 
tran,~greHiu",,- cun be rxellS('d In appm,Jriale mIn I, is equall) dear l/wl u 
parly sefkin1: Ihl' CO"rI'S Indl'lgence In ;>H'use a breach miLl/ ,lUI jon"ard 
sufficienl mala/al "pon which lire "'Ulrl may ocr .... ·0 party in brem:h nf <uch 
rules has an enlillemenl In lin ex/ensian oj lilliI', . 

110) Uoocr the third and fourth factors in Kumllr, I(OSI for enlargelmnt of tim<' oov. is 'Tnl 

pro~ pH"1 or succe.." . In N.,il.,' Slalf [20191 FleA lI·t AAt;(M)(M.2011 (6 June 

2019) lho: C'oun of Appeal said 

I13J In my \'irK', Ihuejore, rhe Ihre_,hold jur rnfargrmcnt of limt lhould 
'ogically be higher lhan lhal a( lea ... · to appeal and in ordrT 10 obtain 
O'nlargemenl or extl'/IJ/on o(I/lIIe the app€lluni mtlsl slJIisjy 'his COlm Ihat his 
appeal nOI only has 'mails' and K'auld prohahly '''''Teed hili (liso Il(Is a 't:£!1l 
prospecl o(."I{'C(,H ' {J/.'~ H ~ Millu {10M] Qt'A 56 (I March 1001) on IIny aj 
1M grou"d.. 'if appe(J.1 

I,m!:,h oj dl'la)' 

f III As already statrd!he dela) is ahoUI 01 )'ear and 01 month and 'cry sub,Ulnlia1. 

(12) In Na .. a lu,' St:.tr (20])] fJSC II: C'AVOOI2.12 (211 Aug""t 2013) the Supreme 

Coun said thaI for an iOCaI'CCrall-d unrepresented appellant up 10 03 monlhs might 

pe/'lluade a coun lD consider granting lea'e if other factors an: in his or her fa'our lind 

obserVed. 

'I" Jufien Milia )' The SI,m: AAlYI(r6-07 (lJrd (kwb", ]1.NJ7) 8)'~'re .I 
cansidl'red 3 month!; in a ,'rtmHW! mUIIl'T a delay period ,..hich nmld be 
cOll5idl'rt'd rt'Usonahll' 10 )"mj) 1M court grantinf,! lrare 

f])) Hov.e,er, 1 also wish 10 rcilCI1I1':: the oomrn.:nlS of By me 1. ill Julitn Milltr. The 

Slalr AAUOO1601 (23 O<;lD~ 2001) thaI 

.. t/wl lhe COll"S h(n-e soid IlfIIt and aKwn Ihal lhe rule,' of nme limils mUSI 
be oMyed. ",he,...;.</' rlre !iStS (if rill' Courts "I"OIdd IH in "JUlie o( ch,,,, ... The 
101, expect" liligant, unll ""mid-he oppel/alliS to exercise Ihrir rights promplly 
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and ce,/ain/y. as fa, a~ lIQIices of appeal are cam'uMd M'ithin fhe time 
prl."Scrib.>d hy tM r~I~¥fnlltgIS/Ofi!ln. " 

(l4] The appcllam"s excuse for thc dcla) ;s that he had hilllded o"cr his appeal to Ua 

Correctional Centre in June 20111 hul;l had not lodged his appeal p.lpcrs with the 

Coun of Appeal. The veracity of this explanation cannut be tested al aU und Ihe 

explanatioo for Ihe dela) is not suhstanl;ated with any "crifiab1e fuels or m:l1crial. 

,\lui",; afthc Appeal 

(15) In StI.U, R"m~b Patl'1 (AAI' 2 of 2002: 15 :\'o,em~r 20(2) Ihis Coun. \\hen the 

deJa) Wa!\ some 26 months. SUIted (qootOO in Waua " Stalt' (2013) FJCA 2: 

AAL62.2011 (IS January 2013) that delay alone "ill nut dl:'Cide the malle. or 

extension of time and the ooun "Huld considcr the meriQi a~ well. 

"We haw r.-ach,·d III<' ,·,mL"iIIIion Ihm despile Ihe nITuire and un/?xplam/'d 
dela .... lhe sl'eIlglh oflhe groUndI of appeal amllhe ah.lenc(' of prejl/dice (mt 

w"h Ihal il is in Ihe in/eft"I)' ofjU'iticl' IfuJllem"e Iw grantcd /0 IhI! (}.pplit-anl. ~ 

[161 Therefore. I ''<mid proc~ to eonsidlT t~ third and fourth faclOl"li in KMmiu 

regarding the merits of Lhc appeal as well in orucr to con5ider whether desplle th .... 

Oelayand the ab;;.,ncc of a oon"incmg explanation. the proSpcclS of hi, appeal would 

\\"l\mI.nl gmntin~ enlargem.·nl of lime 

1171 The grounds of api"'al against convict ion urged On tJ.c,h;!lf of the appellant are as 

follows. 

("""l"ic/ion 

f. THE J(Uilly l"",dicl on I;'" clUlr~ of Rope i." unrea$Ollob/t. 

1. TilE Ll'arllf'd T'IIII Judge crnd in 101+' and mfuel "> f,,/llIIg 10 M'arn 
lhe Assessors and /fllll.,elf on lite ""idt'nce "f um:hargf'd tlCts It'd at 
Irial. tlte,eb) cO/lSmg tire Appellant 10 b.> prejuJiud in hu righl 10 0 
fair /7ial 

J. THE Learned 7"01 JudKe err"d in law and in fi"" , In farllllg /0 
ark'luarel) consldu (md·or as.w.<.< Ih~ ineonsi5/t'nC), III Ihe 
Complairumt'J ,""mp/uml rday"d 10 Ihe mh.., t'lIJ pwscclilion 
wi/nessI's. "'hieh IIm"'I:! her ,·redihi/ity. 



[18) Th~ facts of the case a~ summarised by the trial judg~ in the sentencing ord~r all: as 

fo[[o\\5. 

1 The "iclim was a specill! need)' child (imelleclual!y impaired am/a 
..-Iaw learner) who resided wilh her mother, Iwr 1\1'0 hrother! and her sup 
farther Ih e accused ot Jflliomlllo, Nadi, AI 1M lime oflhe offendin/{ Ihe \'ielim 
was afied 14 }~'ar.\' and ~ momhs, 

J, Oil 14 June, 20/5 Ihe viclim's mOllta leji Itome j;'r work 01 iam and Ihe 
accused came home from work at Sam, Ajier a wltile IIIe acC//S,'d Ran .. ""me 
money 10 the ,';CI;m"" bm/hers 10 fio to Ihe .Ihop la buy sweers . 

.j, 1n., I';ct;m wa" leji in IhR holl.>C willt lire accus,'d After wa.,-h;lIg the 
dishes Ihe ";"Iim wem imo Ihe bedroom w fold dOlhes after a while the 
acclLled ('(line imo Ihe bedroom, After loebng III{' door of Ihe bedroom the 
accIl.led remm'ed 1M dOlhes oflhe ";('(im andjorcefully inser/eJ hi, peni." inlo 
lire vagina of th,> riclim, The l"'netratiOIl .. ·us painfid and blood bwJ come out 
of tire "iClim's \·aRino. Tire """im wa/Ued to shO/II bill Ihe accal'ed Iwd puta 
piece 0/ c/olh ;nsid.' Mr moulh.m thlll she ('ould 001 shoul. Th,' "iClim did not 
Co,,",em to what Ihe accused had dooe 10 her. 

5. The "ielim a/",u tried /(J go olliside 10 leI! ."'meune aba/ll whal the 
accused had done III her bllt Ihe accll."," IhreUlelled her with a cane knife 
saying Ihat he .. ill chop her if SM told un)vme about wlrallre had done 10 her 
The ,';dim wa,' afraid ,,-';'en she saw Ih,' ("{foe knife, 

6. "'exi dlly wlrt!n Ihe ,-i('lim went to school she infilrmed her teachers 
aboullhc accllSc" do;n)!, .IOmelhing wrong 10 Irer. 1'hc mailer "a.. reporled If) 
Ihe Social Wt'l/are Dt'parlmenl and then 10 Ihe police, 

[19] rhc appellant rcmainoo silent and not called any wimesses. His position had !x'en that 

he ", .. as present in the h{)U';;~ on th~ day relevant to the allegations but dmioo the 

alkgations complctely (sec paragraph 117 of the SlImming-up), 

01" lind OJ..! grollnds of appeal 

[20] It is convenient \() consider both grounds of appeal together as the suhmissions thaI 

ha"e hccn made on them overlap "jth each othcr. 11K: appcllillll argue' lhatthe trial 

j"dg~ had not considered the faetthatthc complainant had kept changing h"" 'stories' 

when questioned by the school tcaeher. The alleg~d diff""~l1t 'stories ' relate to what 

the complainant had told hcr teachers on the following day and are found in paragraph , 



56.57.58 and 63 urtbe summing-up. Cpon being questioned. tho: complainant had 

lirst told PW2 (her dass teacher) thaI ~he had had a lighl with the mOlher bc\;ausc .ho: 

did oot do some houscoold eoor'C1i but later told Ihal her motocr had seen her "iln tho: 

a~lIant the prc\;ous night and thaI ",;as tho: rt:'3son for the fight with the mother in 

the morning. n ... , complainant had told another teacher (P .... 3). PTa"in Reena 0.::, I 

lhat tho: appellant \\ould touch her prj,alO: part when her muther was a~kep and he 

\\ould come to hIT and 011 Sunda> the I ~110 JUlie while silt: was having a shu"er tile 

appell1ll1t had se<>n her naked and the mother also had seen her with him. 

[21J The tnal judge add~<;cd the assessors on I~ "alling accounts specilicall) al 

pamgrapll 70, 71 and 85 of the summing-up in addition to II d~tailed description of the 

evidence of PW2 and 1'\\'3. TIc had rcf~m.-d 10 the dcf~n~c contention that the 

complainant should not be bclie\·~..:1 as ~Ilt: had changed hlT SIUI')' a few ti~ at 

parugraph 68. The judge had also brought to their anrntion thaI the complainam was 

inlclleetually impaircd and a slow learner acado:mically (sec paragr:lph 5~. 78 and 86). 

Ik had Ilddro:ssed the asscs;;ors "" 10 how to evaluate incon5ist~nl eYiden~e ut 

paragraph~ 74-76 or lhe summing-up. 

[22J In the judgment the trial Judge had fully considered all the evidence including thaI of 

PW2 and 1'\\'3 along wilh the \'arying accounts gi,~'1l by the complainant \0 lhose 

'\i!ne,$o:~, The judge had statoo why he had helie"ro Ihe compJainant", ~\'id~nc( but 

oot tnc app"llant"s position at paragmph 19- 29 of the judgmomt lIS follo"'"5. 

J9 I uccrpllht el'itkncl' 0/ lire tvmpJainant as /rI.th/ul and rdiablt 7"he 
compJai.uml "'as abll' /0 fO!cal/"lwt had happt'rll"d /Q m-r 5011k' thru )·ear. 
a8". She was (.hle w express hef.f.'/f clt·arly .... as srraif:,hl /onmrJ Imd 
forthright in hu ~l"jtJl'nC/', 

20. ~ compJoin(JIII ... us able to IIlth!;land cr".u .. XamiNllion and 1I"a., nOI 
diSCf.:ditO!d. She lI'tU fl'frrrO'd I" Iwr polke Slatl'mO'nl gm!'! 10 lhe- poiil'l' "'hen 
facts I...,r"lr ... ~h III /,..r mind, Ih .. irIConsi51mcy II as I1(n<ilPlificalll "hich did 
nol ad.,.n.,d) O.!frCI Ihl' credib"il) (",d rl'liabilil) .if the complaillonl '$ 
.... idena. 

2J, I bm'/' no doubl ill m) miOO Ilklilhe complainant told the trulh in COUrl. 
her ikmO'lJIwur lI"as COrlSiSIN" 1I".,h lrer ho/U'sty J UC"n'pl{hat ,m- mmplotNlItf 
... at lhrl'OI .. ""d by {he- UC"cWl'd '001 Iu! "'ilI chop lrer ... i,h thl' ('(JIll' hli(e Ire "0$ 

holding i/.~he lald /lny-one aboullI hul he hud d""" to lrer 
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n, 11Jr next dal' "hclI Ihe romp!qi!!tllfl ''''III IIJ lChooJ 3M mid lrer 
/ffKhu3 "hat lire arru."td "w doing 10 Mr at hUm(, 1be IcacMr .• ffillfiNlled 
ill IMir ...-itkng lhill 1/1( romp/ailff lI'af UII inlellectualf)" impqired chifd "ho 
"". (1,'10'" "'OUIfr she "'(lald lUke her lime 10 ans .. " gutSliIJI!$, DOUSC. lI'ail 

for u "hill!, 1:i\'c a Mank /00. allil IMn (l1t<"'''. FarlhrrmflC(. the C'()mc/"imml 
",a< u quiel und q "nnwl chUd wluJ hurdlv shared amihillll "rlh rhr 
leud",,",. 

14. J acCl"pt Ilwllh" cIJml,{uinwlI hud lOld Ihc School 11'(/cher,< ummtlhe 
ImlgllIu! JHUU/ ((mducl of the UfCUrof. ThC fisci Ihul,'h, did /1("1 ICII lhe 

.'khoo! ]"cach.'rt Ihal Iht a"fll '-ed hod ranrd her dws /W! ,,1&"1 Ih" cTedihiUw 
,,(Ihe c"nlp/aino'" '.I cI'ilk""I' 

25 f ao not acc~pt Ihe (Iefencl' suxxeslion Ihm fhe ccmplalnant hod a 
molio'ution to fabricale " SIO/)' againsl the Uf"('Uj't'a sin<"t' he had scoftkd h" 
011 lite du} of fM ul/.'gcd offending and un one eurlier «casion lhe ucc~.ted 

had sl(l(Jpt'd 1M (()lIfplumam beCUlHf she hud nll'l hrr hiIJlu8,<'U1 fUIMr 
.. ilhoUl mforming 1M lIC't:usrd or her nlolhu. 

26. 1 acce(ll lhe ","ultnee uf alf ,'''' prosecution "'/lncUt, us ITlllhful and 
,elwhle. The tkfonce ha< Il<JI heen ahle 10 crfalf (I ,eQ!fonuh/e douhl in lhe 
prosecution eIDe. 

2-, 1am ,mliJjied bf)'()ltd reasonable douhl Ihililhe uC<'used on 1-1 Jllne, 
21)15 had penelrall'd Ihe 1'(/gllW nf the cnmpluinunl ",ilh his p<'nis ... it/wut her 
COl/scm. 

28, I also accept 1001 thc II("Cu."ea ,b,.,,,, or r>elit'l'ea flwl Ihe complnlnum 
lI'a., nm cOIISenling or dldn't cOFe If SM ..-a.r 11m nmlCllling (IIlhe lillie 

}9 1 om ahfJ :Jal'Jjied beyond re{uOIIUble daubl llusl lhe 1IC'C'II$ea on U 
JIIII/!, 2UI J "'ilbou' /(1'11'/111 excu$(' and ... ,Ih inll'nl 10 CtlUle alurm 10 lhe 
CIJmp/ainant lilrealf1/(d Ihe wid complaiNlIIf ,,-llh a ro_ knife. 

)0. I agr,'e "ilh the U/kllII_IUS IJplniIJn IJflM ane<wr$lhai Ilw accusl.'d 
"-(1.< guilty of on,' ('OUIII of rufX' lind (me {'ounl of aiminlli inlm,idlltinn. 
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(23) fb..'1l'I'O...." thf:1'<' are no merit!; in Ihf: appellant's contention thaI Ihf: trial judge had 

failed 10 ~"ns;der !/)(' I ari .. d <'Icrounts given 10 h..". teacllCrs. 

(24 J What could be idcntilkd !IS common ground arising from S<o'leraJ Il'lst judicial 

pronoW1Cem~nlS is that I'. h .. n tht trial judge ag~es with the majorit~· of assessors. the

law dOo..'"S 110\ require the judge 10 s-pe1J OUI his reasons for agreeing with Ihf: assessors 

in his judgment but it is ach·isahle for the trial judge to always follol'. the- sound and 

best pmctice of briefly setting OUI el ido:nee and reasons for his asn-emenl "ith the 

assessors in a ~on~isc judgment as it lIould he of great assistance to the appellale 

couns 10 understand thai tho: trial judge had gil ~n his mind 10 the fact that the I'~rdict 

of coun was .upponed by the evidence and was not IXfleTst' ~ that the trail j udge's 

agreement with Ihf: assessors' opinion is not I'ielled as a mere robber stamp of the: 

laller (vide :\-Iohu,n' ed ,. Sta te [2014[ Fl SC 2: CAV02.lOl3 {27 February 1014). 

Kai,'um ,. State (2014] FleA J5: AAt.:OO71.2012 (14 March 2014). 

Chandra I' Slate [2015] FJSC 32: CAV21.201S (10 December 20 15) Wid Kuma r ~. 

State 12018) F1C A 136: AAU10J.20rli (30 August 2018 ») 

12S[ The judgment of a trial judge cannot be (tmsidered in isolation "itnout neccssaril~ 

looking at I~ summing·up. for in tt'111lS of section 237(5) "r the Criminal Proc:roure 

Act.. 2009 the summ'ng-up and the decision of the COlIn madc in writing under section 

137(3). should colJecti\"dy tx- referred 10 as Ihc judgment of cOlin. A trial j udge 

therd ort. is nOI e.q)("(;lcd to "'peat e\'c!')1hing he had ,\;lIed in the summing·up in his 

wrinen decision (which alone is ratho.'r unhelpfully referrcd to lIS the judgment in 

cOlIUllon usc) e,en "hen he disagrees "ilh til.- majorit) ofasscssors as long as be had 

directed himsclf 00 Ihe lines of his summing-up 10 the assessors. for it could 

reasonablc be assumed that in the summiog·up then: is alnwSl: aJw3ys ~me degr« of 

as;;CSSrl\e111 and el'aluation of ~I'idencc by the trial j udge or some IIssistance in that 

",gard to the assessors by the trial j udge. 

(26] Since the trial judge had dirt.-ctcd himself in accordancc "ith the summing-up in the 

judgment he should be deemed to ha,c C()nbldercd all his directions 10 the ~rs in 

the jwigment as well. 
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[27J In Sahib,' Slalr [1992J FlCA 24: AAliOOlSu,S7s (27 No\ember (992) the Court of 

Appeal slaled as 10 "hal ilpproach Inc 1lj'Ipl"1Iah: court should !ale \llten it is 

complained that the ,<,rdict is unreasonable or ClIDIIOI be supponed b) e",'idellC<' under 

~ion 23(1)(a) oflhe Coun of Appeal I\C!. 

", ". . ... llm·inK am<Uk"" e/lf tl'idence (IIwin.l"l !his U/!IH.'lIam <:I,' g willi. we 
cannm say {he l"frdicr was Imrea.II"'<:Ihl /!. Therr was clear ly fl'UieUfr Ol! I!'hich 
the , ... rdiel wl/ldb/! ba,ed". ,,, . 

[281 A more: daboratc discussion on Ihis aspect can be fnund in Rnawa , S tOlt., [2020] 

FJCA 211: AALOO2L.2018 (3 NO"embcr 2020) and Turagaloaloa " Sta ir 12020] 

nCA 212; AAIJOO27.2018 (3 No,,::mbcr 2020), 

[29J [n Kln'um v Stal., [2013J DCA 146: AAlJ71 of2012 (14 March 2013) lhe Court of 

APJXal had said that \lh.,n a "erdict is challenged ,m the basis that il is unreasonable 

the test i~ \lhelhe"1 Ihc lrial judgc cnuld have re:asonably convicted on Ihe" ev idencc 

bct"on: him (sec Singh , . Slate [202011'JCA 1; CAVOO27 of 2018 (27 I'cbrua!) 

2020)]. 

[30] I have no doubt thaI CO!l5idcring the c\id"nc" against this appellant as a "holc: one 

cannot say thaI tll<' 'mliC! "as tulrCaSOnable. llIm: was dearly c\'idcncc on \lbich ~ 

\"I:rdicl could be bast...:I and the" trial judgc could hale r<'asonably con,ictro the 

appdlant on the ~'idencc bcfon: him. 

131 J Therefore:. this ground ofill"pc::al bas no n:al proSJX'C1 of succ~ss in appeal. 

O]M ground of appeal 

132] The appellant's complaint is that the lrial judge had "TOn~ly treated liS ro:ccnl 

complaint Cl'idCTK:<', Ihe cvidence of the two tcach~.,. (PW2 and 1>\\'3) "'hen Ibe same 

was IICtuall} e\;dencc of an Unchargl..:l at:1 in rcspccl of which there \IllS nu warning 

gi,CI1 10 the asscssors. 

[3J1 llle piece of cvidcllCe C()ITlplaillC'd of "'as given b) [' \\,3 (se: par .. graplts 63. 71 and 

85 of the summing, up) where she had o;aid thaI lhe complainanl told ocr that the 

appellant \lould louch hcr pri,ule pun "hen the mOlhcr was asleep. 



(34) The trial judge ~aTS to lune treated the c\-idcIlCC of both teachers and nol 

particular!> I .... abovc evidence as recent complaint eYid~nce and gi\'Cll complete 

directions on 110\\ 10 evaluate such e\idenec at pamgraphs 67·69 of the summing·up. 

6· . Thl .• i.' commo"/)' kIlO"" a~ "'n'lll romplaintl.'l"idl.'lK'e Tin! e,·idcncl.' 
gil-en hy Ronjinl Kumar and !'r(I\"n Rt'fna De"i is nol I.'l"id.'nce as 10 II hm 
(,,"wally happl.'nl.'d brlw,'en Ih,' !"!Implamant and Ih.' (,c,·u.w,d since boll. 11.0' 

Teacher;- were nOI fJ"'Senl ,mu did IWI Me whm had hallpcned bO'I'II"O'<'II II.I.' 
accllsed and Ihe coTnf,{uinant 

68. 1"011 are. hollt'\"{!r. entilled 10 mnsider 11.0' HidO'n,·/.' "fret'ent camplainl 
m order to decide. whelher lhe complaillllnt ;.~ a credIble III1/11.'SS. The 
prosl.'cUlion sap lhe CQntplaJl1allf lI'ho "OS an inlel/IT/uall)' impoif"l!d and a 
llo"" learM' mmplumcd IQ he, School Teachers aOOul whal lhe auused hod 
done 10 her alllwugh she did II()l sa) lhal<he hud been raptd by fhe (N;cu'ed 
she had romplained lhe ""XI day oflhe alll.'!?ed incident and lhertfore Is...on 
likely /(J be Irulhful On lhe OIln!r Illlnd, lhe defena .w)" lhal 1M complalfllJm 
did nol complmn I" her hrolhers whi.'n Ihe)' c(////£ mime from Ilw shop or to hi.'r 
tcochers lhal s;'" had IH-IW raped by Ihe occused and "/.\o wiwn /O/tjng 10 her 
teochers lhi.' complwrllJ>11 " 'a' chllnging her !>lory Ihaefi"" she should nOI bI.' 
bl.'lil.'l"I'd. 

69. 11 is ji,r JY'U 10 decide "he/III'T I"" nidence of recent complaint h!.'lps 
you 10 rearh "deci)'ian Thi' qlli'Slion of conslslerl<y 'Jf i"'I'l1$iSI~IICJ In the 
complainanl·.f conducl goes 10 her cr"dibilily and ufiuh,/il) US" willIl'SS. This 
is a m£lll.u ji" Jl'U 10 decide whrl"'" )"U acceptlhe romp/oill(mt as ,,,lIablt' 
and credlhle. The real question is """IMr 1M ...-ilne$.' ...-a$ com/SUnl and 
crt"dihle in her crmJUCI anJ In ""r t"lplanation ofil. 

(35) rhe plOS('(CUliOll .1150 bad lrealro Inc c\·i,J('"fICi.' of r\\'2 and PW3 as recent complain! 

evilknce. 

(36) In Ra j " Siale [20 14J FJSC 12; CAVOOO3.201 4 (20 Augmt 201 4) the Supreme Coun 

sel down the Jaw rcgardinw; r...;"nl ~omplajnt cvidencc 3S follol-'s. 

'!nj In on) £(.ISI' j'ridrna of Treem compla;,'1 ...-us nn!.'r capoble of 
C(JffIJooraling I"" romplaifl(lnl's (Jam"" R v. Jl"h ltehetld (1929) I KIJ 99. AI 
mml il ...-as rele"am 10 Ihe qlll!Mian I,f c"n.,-i$l"n£)". or inronsiSltn<'). in lhe 

'~;:;,:~:;:: .. :' conduct. mid as was a malli'r xmng /(I her credibilll)' and 
~' 110f 

0-' Procedurp/lr (or 'iw el'WI'lIfe o(rrcrnt comrlm"ll" Iw lUirm«ihir, oolh 
!he romP/pinon! and lhe Willie" ('''ml,laincd 10, must le$/;6' ill' W 11y: Ie"'''' ()( 

a 



Ihe romp/aint. Kof}' Iflfil~ I', T/rl' QUI'I'n (1999/ / ..Ie 210m pll5H. This 
was do", her~. 

[18J Tht- complaint .s not I'I'/tkncl' of fuelS romp/ulrwd 01 nor is il 

carro/)<w(Jliull. II KfX'5 101M comlSletu:y of 1M coOOuct of lhe rompia/IUJnt 
14ilh her e"idn,cl' j[;wm <11 Ihe Irial. II KfX'S I<J .,upporl coo enhance lhe 
credibi/if) ofthi' ("(Impill/nant 

flY) The '"9mP/(lim lI .... d nal di~c/"'e (11/ (;lUlU! illgrediml., flfthe I,ff('flcf, JJw 
il mll<t discloS( uidell('" ,,(muteriql and rt'il'l'ont IIlIla ... &1 ' .. :flwl rolrdllC/ 0" 
/hl.' part o{th,' Acm.'·W. It 1$ not tu:Cl'ssory/ar lhe mmp/aj,umllo cit'Jcrih.! /he 
full HI .. m oflhl! ""/(lMilil se:flm} condliCi. prO\'ided il is capable of""PfKlflmg 
I"" cr .. dibilif)' {If IhI' complainants ",'Id,'m:e. ' 

[371 UnfO<1unald~. I do nol lind in ~ ~umminll-up a reference 10 an} inslance where the 

complainanl had said in C' idcnce III 1M trial thaI the ap(X'"llanl "ould touch her prh'ale 

part I, hen tho> molher"<IS asleep, If nol. procedurall~ that e"idcncc coming only from 

PW2 and PVd could not have been admissihle and Ift'ated as recent complainl 

c,idence, Other.visc. thc proseculion mHy havc been able to lead that elidence as 

recent complaint evidence, 

[38J IrlM complainant had nOI cume out "ith such evidence at 1m' InHI bUI only PW3 had 

~pokcn \0 Ihal evidence then il bee<lmc~ CI iuel1Ce nol only of an uncharged OCI name]) 

sc)(ual or ind..'Ct'nt assault bul also pc'rhaps hearsa} nitknce_ Thel"C' are no dif("(1ioru 

Of warnings gin-n b} the lrial judge to the IIllSCS>Ors (IT lu him!it:lf 0t'J the said e~jdctK:c 

ofan uncharged acl or possible hearsa} c~idcnce in the summing-up or lhe jlKlgmcnl. 

[391 In ScnikulIwlI , . SllItr 120061 FJCA 2S; AAUOOOS.2004S (24 March 2(06) 

"{8jThe learned Judge (J(/milf('i/ ~l'iiklll.'t' <If "" .. harged (,cl$ by thr apJX'lIont 
a~ain.' 1 Ihe ,""mp/ail/all(, Th(' queSlion of mlmi_I'_'ihilily (If $"ch ('I'iilmce is 
1".IIt'd hy Ih(' broodl!f principle af II Jwlh.., ,h .. prahalil"f' I'al"e of II~ l'I'i.unCi.' 
""/'I'I;ighs rhe prtJI.dke /0 Ihe IKcw;ed. R I'. Beqrdmlm 119~JI tiC 
411. Pknnig v, R aWl IleA 7; 1199.s-9jl12 ~ ALR 99, 

[9J TJw naturr "f/he n'/ile/l('e Irere was rt'iationship r .. Idl!lI<·e Thr nit/.'ncl' of 
thi.' unchargt:d IKIS prOI'ilJ..od an Il1fiKN IrUl) the rt:/miul1flrip between 1M 
appt'llan/ "nd fhe complainont and als<I lire m",her II had a probat/I't: 1'(J1Ul' 

~yond its /t'lItk1K'} IU P'''w ° '1'/('1"011/ propemity, It d.'mulI.</ruwd un 
<lnJ{()ing -"!XIlO/ otrr(l("lion /014'or& 1M romplainull/_ ' 



140J Although the appellant had not been charged with the incident of him ha\ in!; touched 

tnc oomplainant's priyate part. in m) \iew. that C\'idrnct> 111;1) show a propemity on 

tnc part orthe appdlanl lo bcha\e in a !><'~ual"'lI) 10 his step.uaug/ltcr. Applying 

the above test that (vidence taken in conjunction with other evidence of the 

complainant had a probative \'alue beyond ib tcrnkocy 10 pro\'e a rde'ant propcll5it) 

and demonstrated an ongoinl! sexual al1J11(:tion towards the complainant 

[411 In any event. excluding tho: impugned item of e,idence eyen as hcarsa) then: IS 

sufficiem evidencc coming Irom the complainant a10nc 10 sustain the CO!lI'iCiion. 

1421 T1M:refore. this ground of appeal has no ~l prospecl of success in appeal. 

Prtj udiu 10 'he rapondenl. 

[1S3} Though an exto:nsion of lime "ould oot prejudice the respondent dil\.'Ctl}. Wl} fre5h 

proceedings would cau,,", a ~at deal of incomeni"ncc \0 the complainant. 

particularly given her intellectuall) impam:d status. The time thai had lapsed 100 may 

han~ caus.ed the complainant 10 forgel lhe actual incident thaI happened in 201 S. 

Order 

I. Enlargement oftimc to appeal pgainst con\·iction is refused . 

. j d .. ,.7..,.!J:.b ..... 
r. uSl ice C. Pl'i'mMl il.kM 
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