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RULING 

Appt'llunt 

[I [ The appellant bad been indicted in the High Court of Su\"a on one count of rape! 

conlfllf} to sectioo 207 (I) and (2) (b) of the Crimes Ael. 2009 and Olk count of 

sc.xual assault eontraT) to ~Jjon 21 0( l)(a) of the Crimes Act. 2009 commi«ed on 08 

June 2016 at Galoa "illagc, NaHIa in the Centrol Division. 

[2] The information read as follows. 

'FJRSTCOUNT 

SWlemem ojOJ!i.'/Ke 

RAPE: cOnlrur') 10 st>('lion 10·(/) and lIb) oflhe CrimtS /Jt:crel' .\'0. ·14 of 
1009. 

,'articII/ur.' "f 0f!t>I1C., 



SANAJU II'AlKELlA QII liN! ifI' Jay of June 2016 UI Goloo "il/ugl.'. Su,'uo in 
1M Ctmlrul DMsilln pem>frateJ IIw rOKinu of."£ ,,'uh hisfinger wi/how ht-r 
consent. 

SECOND COUNT 

Sta/em~m OfOfft'llU 

SEXUAL ASSAUf. T: contruY) to !it'c/ion 21{)(I){u) oflhl' CrImes !Hene Vo. 
·14 "f]OO9 

POrlicu/ur$ of OjJ'"Cf 

SAlIIAII.A II' A I "ELlA on the 8'" &1) "f JiliN' 2016 (1/ Gal"" ,-il/age, Nun", in 
the Cen/ral DiI-;J'hm unl_fully alld illdeceml)' u~'!lJl/I/('d Nf by kinin!! IN'r. 

PJ After the summing~up on 22 Sqllffilbcr 2017 the as.~rs had unanimoU$l~ opilK'd 

that the appellant was lIuihy of both (harges amI in the judgmcm ddivered on 25 

September 2017 the lcamoo trial j udge had disal!}"CCd with them OIl wunt 01 and 

agreed with them on count 02 and convicted the appellant for sexual assault on the 

first euum and sexual assault as charged under the SC\:ond count. On 27 Scptemller 

2017 the appellant had been sentomeed to 06 years and 10 months of imprisonment 

with a non-parole period of OS yeai'll lind iO months. 

f"l ll1c appcUant"5 notle.: uf applicatiun for kaH' lu appeal against con_klion and 

sentence had heen filed "ithin time h) the appellnm on 25 Octoller 2017. The Legal 

Aid Commission on ]) Augu~1 2020 had 1iIe<! amendOO grounds uf appeal. bail 

pcnding aPJ'lC'al application and wrillen 5ubrni;;sions. The appellant had moo an 

application tuaOandon his scownce appeal in Form 3 00 the >ame day, ['he Slate had 

n-spondcd on ()4 Septem~ 2020. 

[SI In terms ofscctioo 21(1) (b) of the Court of Appea[ A<;t. the appellant could appeal 

against comiction and ~l1IellCC onl} "ilh lea, e of court. In.- kSI for lea' e to appeal 

is 'rusonHblc prospl'Ct of su~~ts~' (sec C.ycau .. Stale AAllOO29 of 20[6: " 

October 2018 [2018) FJCA 171. Nil' uld ,. State AAUOOJII of2016: " October 2018 

(2018) FleA 172 and Sla tf' V .... rau 1\1\\;0052 of2017:4 OcIOb<..T 2018120181 

FJCA 173. Sadrugu,' The Stalt Criminal Appeal No. MU 0057 of2015: 06 June 

2019 12019j1JC1\87 and Wag.'HYM" Slat~ 12{)191 I'JCA 1·14: AAU83.2015 (12 

July 2019) in order 10 distinguish arguable gmunds [see Chand \. State )2008] FJCA 

2 



53: AAU0035 of 2007 (19 Sl'pt~11lber 2(08), Chautln' " Sllite [201 4J F1CA 106: 

AAU10 of201 4 and ~.i~ua ,> SI ~ IS' 12013J F1Ct\ 14; CAV JO of 2013 (20 Noyemhc.-r 

2013)1 from non-argliabJe grounds, 

16J The sole ~ of appeal again~ ton\iClion urgoo on bellalf of the appdhun is as 

follows. 

(i) THE "ereJicIS cue unreusooohle and CUnl101 tw supporled by lhi.' 
e"ldem'e considaing lhal lhi.' It'arned Ir",1 jud", hml bi.'lined l/It 
e,-idmee of Ihe senmd definer II illless, 

[71 "The lrial judge ha.:I summarised ,.,.. I!\idencl' in ,he judgmenl 8.'S follo", s. 

5 TM colllplaioolll '" e"idene.> \l'U' 111m IIU' «<:cused pUI hir arms armmd 
her and kissed Ili.'r on h.., lips. thmforC"l!d hi.'r 10 "it lin the twd b), pU5hing her 
01110 Ihe twd ,,·h,le killing hf!r lips and htn'inK his arms around Itt!r Accordmg 
to IIu- complwlWnt, IMn tbe accWied ~'a/ on Mr right side and "put hi,~ right 
hund On her IhiKh Ihmugh lIer shorts (>lId h.., uneJenl"<'llr illlo her \"ugina" 
The complainant ,wid lhal il 11m quick Olfll th .. n th.· (1u·u..rd slocxi up 10 undo 
his pam .•. AI Ihls mllmem tbe s"l"fmd defr~" ,mrwll cam .. insid..' lbe TlN.m 10 

pod her hag~ 

6. The lluused and file S"COM define .. ",ilnen also 1 .. ,,'lified on \l'hollook 
plac~ on M*'Ju,,~ 2011'i 11I.!ldc Ihe bedroom in '11#:<lion. AITOt'ding 10 th~ 
Il«used Ire "as JUSI sharmg joks and laughinK "lIh lire comp/moont "htle 
lire)' ,.·ue inside Ihe TllQm Accord'ng IQ W second dd~nct ... ,/lleft SM ,U>o 
the romp/oilumc "'alt in,ide the bedmom and sil dO\l'1! on tlw Md undjh~ .,uid 
lhot she hi.'qrd We complu/llom and Ihe flffusrd ,baring joJr.,',,· und loughinJ: 
(milk lhe room .'Vw (JIB! ~u" 1M ucfllsed hugging lhe ("omP/o"yml. H"M'rwr. 
'he "as not rarmg allentwn I" ,.·hat II at hnppemng jn~iJt Ih, room· 

In III!" UJ<f5smcm. the \"frond ddrnu " iWI',<.\' though a/(lI~d 10 thr 
uffused Q,< her niITt. lI'a, a ued'hlf M'ifne,H. I helie"e her r"ititnce The 
ac("used on lire f)lher hand "as emsil"<" und his e .. idellCe was not credible and 
reliable. 

Sole ground of appt'1I1 

[8] 'The appellant sabmits that the I .. amed tri al Judge had found Ihe account of tile 

complainant regarding the e\"ents leading ap to dr digital rape to be improbable and 

tmreliable and IMrcfOrl:. the SilITIe should ha'e been cxtcntlt.-d to tbe BpPellant's 

allegat ion of having kissed lwr anti touching her vagina as well. He illso argul's that 
3 



because the trial judge had IICccpted DWl's e,idence as bo:lie,,~hlc it leads to the 

complainant's evidence al<;o becoming unreliable on the said allegation, against the 

appcllllllt. 

[9J The trial Judge had stated al paragraph 8 as follo"·s. 

'8. Allhough Ihr comp/ainU/11 ",lIS all in II/! a creJib/!' ",Iflle.n. I (qund h,'r 
Fidelia Ihal IIU' qccllled brced hi'T 'II)/(' Ihe bed /un'jm: hi~ arm< aroulld her 
and IMI"he said",,' ami fried /0 mll'h him a,,·U}' j"'o/fIhubir alld ullreliaMe 
('prcialll' gil'fO lhe e"idencr ufllw<eqmdde(ena "'jInps. Iflhe comp/alllam 
Jwd ()pied /0 rtSi.<1 ill IIIe man""r ,he d.'scribed. in In)' .·i ...... sire ,,"auld W'f! 
Irled 10 e5CU{Je lire momem 5he Jwd an opporllmif) ami lire 5(!coml deJern:e 
l<'ll1lt'5S walking 11110 1M rOOm ,,·us one sllch opporlllnil) 

9 HO"'fl'fr, l mew Ihe <Ymmlajnanl· .• nide!!n' Ih(ll Ihe accused H"'ed 
Mr on hrr fjp~ (lnd cur hi5 righl h<md Ihrough her c/o/her" ilhnUf hrr f()'IIi'nl. 

III my '·ie .... IhiJ iJ' a case "'here tlu.' f()mp/Ilinam did /If>l physically ruis! 
though she did ,/01 freely ",nd l'O/umaril) co .... e,., for fire <JCnI,5ed to do ,,/wI 
he did 10 her l lICcepl Mr nitk""r lhal "he "'m shuded us Ihis "(IS 

samelhillg jhe n"'~r expecled alld become oflhal ,<he did nm tn.,,,, "hal 10 d" 
or ha",l" rea,'! I am mindfol ofllu' ,111'1 Ihal rflt- c(}mploillom ",ll." afiJre/gner 
",ho fwd heen In Fij'i (miy for ahow/our mOlllhf ,,1/ b)' fIt-rselj "hen tlJls 
incidem IQOk place IIi'r '10/ shouting 0/' t'OlIinKji" help Is wlikr.1lOtldabie due 
III lire fact 1001 .• /re "QS ill siwek and il could reusa'lObl)' he inferred tOOl dH! 
1rUl}' hun' had <'(",urns us /0 "'lrelher SM could /rUSI anyone" ht.> " 'US preJelll 
01 lhot lime, I abo uccepi /;,.. mmplalnDlII " reasons for '101 comp/ainin/: /(J 

o/I)'one Imlil the Iltlrd tkl) "'fier lire inc"}''''' including I(J Ihe Ihird dl'fi'I>('e 
"'irnrss. ' 

[10) 11 is diflil:ull to reconcile how the trial judge had felt that the complainant ' ~ ",vidence 

on the accused ba'"ing forced her onlO the bcd. hS"ing put his anns arowxl her and her 

having said '00' and trio:d to push him aWlI) was IlliCCliahle WId improbahl .. "hil", at 

the same tim", holding Ihal her evidence on the apl""llant having kissed ho:r and putting 

his hand on the lhigh through her shon5 and underwear inl/) the vagina to be 

acceptable. 

[II) Funhc.-T. ifthc trial j udge had hclic' "cd D\\'2's e,·idem:.: her e"idencc that slK- saw the 

complainant walk inside II>.: bedroom and ~it down on the lied and heard th .. 

complainant IIlld the SI.'<!used sharing jokes and laughing inside the room also had to 

be accepted. She also sa" tl>.: IICcused hugging II>.: complainarrt, 
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[121 This e\ido:nce. wh ile sIlo\\;ng D consensual int('Tllction between the cnmplain:mt and 

the appellant. had not <;orroborntoo the <;omplainant" s evidence or the appellant hu\ing 

kisS((! her lips and puuing his hand OIl the thigh through her ,hans and umicrwear 

into the vagina. I)\\,2 had nol SI'C1l an)thing bc)ond what she had SUIted. This is qUlle 

pos~ible as accordinll to the complainant after I) .. V2 <;ame 10 I~ room to pack her 

bags IIOne of the offending acts had happened. The complainant had further said thaI 

after I)W2 had left the room the appellant had told her '"',, " ill cont;,w~ after f come 

back' and both of them had then left the room. According to OW2 the complainant 

had left the room smiling and her dcccas..-d bmllleT had been inside the room 1111 the 

time.' which. of course. the complainant had denied. 

[13 J The Irialjoogt seems to ha, .. had some grounds including l1lI.'<.Iical e"idence In IlCquit 

the appt.'lh\Jlt on the rapt.' count and on the basis that tht- prosecution had supposedl) 

failed to elicit e"idelK"c of pC"r>etr..\ion {see paragraph 12 and I J of the judgrrK"llt). 

Further. PW2' I"CC<'nt complaint e,"iden. .. was thaI the complainant had IOld her that 

she ·"a., ki.ued and I/",,,hed hy her pri,",,": ptlrl by the " '·("IIud ·. Ilad the trial judge 

convicted the appellant on lhe Jesser eoun! or sexual assauh on count 01 hascl on the 

<;omplainant"s re5t of the evidence without Slaling that some e, ilienee which is pan 

and ~cl of and inseparable from lICr total narr.t1i\"<: unreliable and improbable. 

dOUbts coold not run'" ari~ as to her m·eml1 credibi lity. 

[1 4] The appellant "'lies on thc decision in " a i, urn , Slatt 12014J FJCA JS: 

AAUOO71.2012 (1 4 'larch 2014) in 5Uppon of his argument 

[15) In Sahi b " State 11992J FJCA 24: AAUOO I8u.1I7, (27 Novcmb..::r 1992) the: Coun of 

Appeal stated a~ to wbat approa<;h the appcllal<: court should take whcn it is 

compbined that the 'cniicl is unreasonable or cannot be sopponed by evidcnc., under 

section 23(I)(a) orlM Coon of Appt'3l Act . 

. , ., ., '" ., .. 1 " ... inK f!>midCfI'd lIlt' "I"id<""" agablf/ Ihi., qrrtllqnt at a whok, we 
mnnof sal' lIu' l"I,~diC/ was Utv.>{mm(lhk, l1wn> l>a' dfqrlv Cl"id<'nCf: lin which 
lhe "mfief collid hr bosrd .. 

[161 A ~ elaborate discussion on this aspect can be found in ICalll" . , . S la lr ]2020] 

t-JCA 211; AAUOO21.2018 (J ,,"o,"<:mber 2020) and T u"'galoaloa , Sla lr [2020J 

I'JCA 212: AAUOO27.2018 (J November 21)20). 
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1171 In Ka ivum v SI@le 12013) FlCA 1-'6: AAU71 0(2012 (14 :-'1areh 20 13) the Court of 

Appeal had said that when a ,erdict is chall'mgcd on Ihe basis that il is unreasonable 

lilt lest is ....-~her Ihe lrial judge oould have rca'>OTlabl~ con\'ictc:d on II!.: evidence 

befon: him (sec Singh v S,,. ,, 120201 FJCA 1; CAV0027 of 2018 (27 February 

2020)]. 

[18\ In \iew of lhc mateB 5181ed aoo\e and panicularl~' the trial judgc's a5.'it'SSrm-nt of pan 

of the complainant's e\"idencc a~ improbable and unreliahle, though I cannol sa~ the 

vcrdict was urucasonahk or cannot be supported by e"ideoce or" hether the trial judgc 

could have ",asonabl} con,·ktW the appellant on two ....,15 of sc.\ual assault on the 

t,idence before him without the complete appeal rcoord, I think the appellant 

descne, an upport unity to tm\"e his complaint c)<amill<:d by thc full court. Therefore. 

leu'e 10 appeal shuold be grant~-d un this ground ufappeal. 

LIl'" on bllif plmuing uPI"al. 

[19] [n Tirili r i ,. S"Ut [20151 FJCA 95: AAU09.2011 (17 Jul~ 2015) the Court of Appeal 

reiterated the applicable legal pro"isions and principles in hail pending appeal 

applic31 ions as earlier sct (,ut in Ra laggMn , The Statt AAU 48 of 2012 (3 

I.)cccmber 2011) 120121 FlCA 100 and rcpc;lIed in Zhong' T h\' Statt /v\1J 4-' of 

2013 (15 July 201-1) as foJlows. 

"{5/1here H 0150 M/Ort' Ihc ('rum an applic(lIloll /ur bail pending appeal pur5uant 
/" .<eclioll )3(1) u( lire A("I Tile pa,,"n u( /Ii .. Courl of Appt(jllu Krm,1 bull ~nding 
ap~al ~. be l':urcisl'd by u ,'Nke of appeol pursuant 10 .!<'Clion )j(l) o/Ilul A("I 

(6] III Zho"g -,~ Th l' Stall' fAAr' ./.1 of lUI). 15 July 101-1) I made 50me 
Qbsen-atiolll' m relatioll 10 Ihe grall/ing o/bIljJ pmdillg appeal II is appropr;"le 10 
refX'at Iho.le ob,'en'atiollJ ;Il lhif FIlling 

~~~~~,~ "" r m(~·. if . admil all apfX'liunl /0 bail pelldl" K uppl'al Tire 
disWflitm j' 10 be w'"i~ed In a("CQrdo"''f wilh plilhlidwd guidelines· Tho.,·e 
gllideflnes or!' 10 be /oulld ill the rufUef decisions of Ihis W,ul and ollter cases 
d!'urmming such app/i(·alit»u. In wktilion 1M Ji.<mliol1 is subi'fl 10 lhe 
pro,·,wm, "I'he lJailAcl 2002. The discrflion mll,' he exercised In a moll .... r 
Ihal 'J' not inmlll;sum ,,"ifh lire Bail tiel 

, 



/16) The Marling po;,u in ronsiJering an appficQ/lon for iHlil flC!ndinJ: 
appeal is If) recall IIII' dis/inCllfm wrwun a J'CrSQII IIht) hus nOI bet'll 
cOllvicled und <,//joys Ihe pre,mmplion of innO<'.'m:e and a pt'rlitJn who has b.'en 
con,';cle" and sente/'l('td It) a lam of Imprisonment In Ihe ftJrmer COSt, Ilnder 
!tclifm 3(3) of Ih., &il ,kllherl' 13 (I rthallable prCSUmpliun in fa''Ollr uf 
graming bail, III the laller cuse, und.:r Seclioll J(.J) nf fhe Bail tlCI. the 
l""l'~umption mfUl~mr of grall/ill~ hui! i~ thspiaCl'd. 

/]7/ Ollce il hus heen ("'(:epled llull under Ihe Rqil AOlher" i.\' no or('Jummi"n 
III [mpUT o[ hail 6" q cQOvicted ver",m Yl'waJing ogtllll"1 rom'ictioll a"d (" 
sentence, if it Ofceuary W ro!lSidrr lhe [act"'r Ihtl! are rr'ieHml Ie fhe 
exerriK oOhe dl,fCf"tlilm, III lhe firSI illsltmce /Irese are ,'el (.ul in sl'cllon J ~ 
0) ofllw Bail Ael "hich SIQ/tS: 

~11 'hen ""ourl Is comidrrmg Ihe grantlns: of hull to u persoll "'h" ha,< 
apflt'"it'd ugumsl eOllviCllo" fir 'entellCI' Ihe ('I/Url mUSI wk(' ml" 
aCCOUII/ 

(a) 1M liulihood ofsuc<'en ill lire uppeal: 

(c) Ifw I""p0r/loll oflhe ",,~;'U/I UII/cncr wh,('h will ha\'l' beell .<en'l'd 
by 1m- appellalll "hen lIN: uppeo/ is heard ~ 

/181 Allhou~h sec/ian P (3) impose_, an obligation nn lIN: Couflln lalu> 11110 
UC("(ItI'" Ihl' Ihft't! malurs Iislelt Ihe sertion dO<',. ,ml prl'l'iud., a courl from 
whllg inlo at;COUIII (In) mher mailer ... hi,'11 il comidcr,,' III be rdemnl III lhe 
upplica/ion_ II lUIS Wl'n ... dl (""obl/sMd hI' (Uso dedd"d ill Fiji Ihal bail 
f?(nd"ng IImal should on/v hr g'ame" ... he'!' Ihrre ar( t'Xc"V'iorwl 
t'ircunulanrr.'· In Arifai V .. nirara,,·a Tara and Other.>' _r- R 1/9"81 14 FLS 
lJ1, Ihl! COUri (if Appeal emphaslstd Ihe OI'errldinx Importance 'if I/u> 
exc('pllOnn] circumSlonce,' requ;r('m"n/ 

"/1 has heen u ,"lf oj practice for many yt'arJ lhal lIh"fI' 1m "n'used p€r.llJn 
has bet'n Iried allli com'icted of an offence and umem'ed to a lerm of 
imprisonmelll, onl)' in (Xcerlilmol circumstances ,..jIIlN: he released ,m boU 
durillg the pending "Um OP/Xal ~ 

/29/ 77Ie rrqrllremenl tllat an applicant fSlllhli.<h exc('ptillll(" circutll.>lIwu$ Is 
signifimnt In ,...0 "(1)'1. FirS(. (X",,(II/(ml// circum,I{I!!C(S mil)' he \'ii'!!"j'd In a 
me/lfr to br fomidfred ill qddllilm /(J (he (IIri'e [1I(,"lorl lit/.,d in -<enion /7 fJl 
of lhe Roil Art ThlH, even if an "ppikanl d(H>., no/ brlnx his applictllioll 
... llhin section P (3), there may he exceptioMI c,rcumslflncf'J .. hlch mu) be 
sufficient 10 jUSfijj' U grant oflxlil pe"di"g appeal Saw!dl" eXr<'mjona/ 
Clrcum<tanf(.' .hould be ,',n'rd a.' q (qqlJl" (nr lhe 00Url In cm •• kkc .. hen 
dflamining tM dUlnce. o(sucre!'" 
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{30} rhi:; second u.'pe<l of .',Xct'pfionaf <'ir,'Ul1l$lam:U was dw:ussed h)' Ward 
P in RUIU JOl'! St'lfUafi ami Olll"'f - . ... Tht' .'iIUIt' (unrt'porlt'd criminal 
appeal ,"'0. 4J uf2f)(U de/il"ered on 13 Augusl l(I(U) III page./, 

'7ht' likelihood oI~","("e5$ has (l1'H~'f ban (I factor Ihl! roun bus consilit,t'd 
in applic(lfians for bllil pending aPl"'ul llnd st'Cllon 1- (3) 1/(111" t'tIUC/!i lhal 
requiref//t'nI. Ho .... C\"t'r il gi ... ,s flO indicalion llullillere IUl.\' bern any eh"'l}:f in 
lhe manner in ... hicll Ihe court detam;",'S 1M I/III.'sl/On ana 1& courl! jl1 fiji 
haw IOllg reql/ina (I ,'W high "ylihond o[fllfct.I., II is 11m ,ufficjelll lhul 
lhe uFW(uI raL,r,' arguahle t1'V1m~ and 1/ is II()/ 6" Ihe single iudgt' un pn 
u"c/iml/fm 6" buif p<,,,,rng appeal /0 tkl\"~ imll Ihe ur/rm! "'€fig p[ Ille 
upPfal. Thul as lIat minted Pili in K9ro's ca.'e (Kol"g v The S14ft! IInreoorlfd 
d,1li II ,,((996 hi Tihlram PI i.I· IM [unclirm orlM f ... lI COWl a{ier hrqrjnJ: 
[1/11 arJ:llmem ami "'ilh the adl"(mlUge o[having the (rial m;ord /If/Orr" ~ 

{31} " follows lhuf fhe long s/anding requif"/''''~1If lhal bail /Hnding 
appeal .. ill only Iw grOll/I'd in exceplion(ll circumslfmce .• is lhe reawn .. h) 
~lhe chunces of Ihe ap{X'al .'a"cerdinR~ fucfor in ,teetion J ~ (3) hO$ been 
interfJfefed by Ihi,' Curiri 10 m~an a very high Iikelih()<Jd of </laru " 

1201 In Ibtu J ODt Senllnl; & o~. , Tht Sta tr AAU 41 or 200-1 ( 11 August 2(04) the 

Court of Appell] SlIid that the likelihood of SUCceSS must N; addressed lirst. and [he 

["'0 rrmaining matters in S.17(3) of the Rail Act namd) "11w liuly liml! befiffl! Ihe 

app<.'111 hearing" and ~Ihe proportiOn (lflhe oriRinaJ lenIence .. hieh .. i/l1u:1I'C /weI! 

sened hy the app/imnt "hen lhe "ppeal is h,'ard" an: dilt'I<tlv ~1e\'M1 ' ",,11 iflhe 

Court (!ff<,p!~ lhere i§ ,,{(ullikdillOOdg(su .... r •. '· otherwise. l~ lan~r mallers 'lITe 

ollos~' (See also Kan;g~1 ,. SUite [20191 FJCA 81; AAUOO93.2018 (31 May 2019) 

[211 In Kumar ,. SIYle (2013J FJCA 59: AAU16.2013 07 June 2013) !he Court of Appeal 

said This C,,"n has applied leclian r OJ 1m Ihe basiI lool/he Ihree m{mfr .• li"led in 

Ihe seclion are munda/uf"y hal "u/ Ihe only mailers Ih(ll lhe Courl may take inm 

account 

f22J in Qurs; , SIYIS [10121 FJCA 61: 1\1\[;36.2007 (1 OctOOcr 201~) the Coun of 

Ap~a1 stated 

'1/ ,maId arrear fhal excl!mionq/ circu","ancer is 0 mall",hqr is C"Ofl.lidr'ed 
alier lhe mulIers /j,wd in ",,"irlll ~ (Jj hm'(' ""e" cuW'ide",d 0" Ihe vnt' hund 
exceplioml/ cirr;umSIOlJee." 11111)' he relied lipan .. ven when f"~ upplicwlI falls 
.,·!Jon of <,stablbhi"g a reason /U W"nI bail under ~"CliUl' 1- (3) 

, 



On Iht' mller hand ocepJiUlla1 l'ircUfrulances is also relel'lml .. luin 
COIlSidering e(l{'h of fhe mtllfl'rs lisfl'd in uClion 1- (3) 

[23J In Baftlt:ga" the Coun of Appeal funht:r said that 'The burik" ojsufisjymg fm- Court 

1001 lhe aplN'al ha,' a '"1'1') IIIgh IIkelihnfld of sueUSJ ,e.tlt wilh /11{' APfN'lIunt • 

[24J In QUl'/li it was slaled that: 

"._ . The fact Ihor Ihe material rIIi;'ed argllah/~ points Ihat .m'''ml~d II1/' Court 
uf Appeal hearing/u/{ a' }{lImem .. ilh lhe benefir ofrhe I'iul ret-ord dou nOi by 
iuel[ leod fQ Ihe conclUJion Ihal thO'rt' is u "frY high likelihood lhal IIIe uppeul 
,,-iI/succeed.. • 

[251 J ustice Byrne: in Simon .Iflhn (\hUr1ne, v, The Slale Cr. App. No. AAUOI03 of 

2008 in his Ruling regarding an IIpplicatioo for bail pntding appeal said "ilh 

reference to argumcnts ba.<;ed OIl inadcq\Ul(:)' of lhe summing up of Ihe trial [also !IC<' 

Tlilitia , ' Slall' [2017] FleA 88: AlllJ155.2016 (4 July 2017)1. 

"{30} ____ __ All Ihesc mOllcr.~ refured 10 by fhe A(J{Wllum (llid his (',itid~m of 
Ihe Irial -'"dge for af/egedly '1m gil'lIIg adequale <firediutl)' 10 Ihe (IS ... • .... O, ... 
are fUJI ",aller_. " hieh I a .• " ,"ingle Judge Iwarinl{ an appliCOlion for btlil 
pending appeal ~lwilid allenlpi ("'en /I} ('"mmem on. 11wy ",e mailers/or 1m, 
FilII COllrl_ 

[261 Qu,ai quoted Sl:niloli aDd Othtl'l< , The Stale Ar\U ·H of2004 (23 August 2(04) 

where Wan! r had said 

''7"he gelleral reslricli"" un granlln/!, bllil ".,nding appt'al as e.<whh.m,d b) 
('(HeS by Fiji i., tOOl II may only be granled ... here Iherr arf excepiiOTUJI 
"'reUnlJlanC~.'_ Thai Is SIII/ lho- I"';-ilion and I <In nol accept lhal, in 
considering ... lIether slIch "'rt'IInHlances exist. Ih,> COUrt ,'umIOI cOllslder Ih ... 
applicanl'_, cllaraClrf. ri'f!f."Ona/ drt'J/mstancn and any "liter mall,'r.f rc!t'\"(mi 
10 Ih~ delermilWfion. I a/51) nil/I! Ihtll. in nlany oftho- em'a ... h",e fxcerli'mul 
circumwuncu haw heen fi>umI to crill, lh~y a, ,,,c .!Qk1V or {/fim'if?(!lfv from 
the a,,,,lican/'s Of,s"n,,1 cirt'um,(qn(o ~u(h a, extreme aiN und {rUlID' (!f 

sujgltS medical roWllotl • 

127J Therefore, the l~gal position appeal'" 10 be that the appellant lias the burden of 

satisf> ins the appellate coun fir,;tI~ of the cxislcnr;e of matters set OUI under section 

17(3) of the Bail Act iUJd thereafter . • n addition the existenc., of cxccpiional 

ejreum~tanc.:s. 1I0\\,\:\·er. an appellant can ",en rei)' only 011 'o:~co:plional 
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circumstanCes' including extremely 1\<hersc personal circumSlances ... hen he cannot 

SIItisf} court ofttle prescnce of matters UJKkr s«lion 17(3) oftht: Bail Act 

[28] Out of the three factor.; listw under SlXlion 17(3) of the B3il Act 'likelihood of 

success' ... ould be eonsidcn..'<i lin;1 and if the appo..'lIl has a '\eT) hi~ hkelihood. of 

success', Ihen the nther two malleT'S in SlXlion 17(3) I1«d 10 be considered. for 

nlhe ..... ;sc they have no flntelical purpose or result. 

[291 If an appellant cannot reaeh the higher standanl Of'h'T)" high likelihood of success' for 

bail pending appeal. the court ne<:d 111,1 go onlO consider thc: other two filetors under 

section 17(3). Ho,", C:' cr, the oourt \I'wld slill sec '"' hetl"lcr the ilppellam has IDown 

odlcr e.>.ceptional circumstances to WlIlTIlIll bail pending appeal independent of the 

TC«ui rement of "cry high likdihood of success'. 

[301 As explainw abo,c, 1 ha\'e decided 10 allow lea"e to appo:al nor b..--cause J conclude 

affirmatively at !hili stage Ihat there i~ a reasonahle: prospect of success hut because in 

,;c ... uf the trial judge's finding of ~me pam of Ihc complainant's evidence to be 

improbable and unrtliahle. lltereforc, , cannot oh,-iously SII) that the appellant's 

appeal has a 'very high likelihood. of success'. Therefore. he is not emille:d 10 "-,il 

pending appeal. 

Ordn 

1. Leave lu Dppeal again"l conviction is allo\led. 

2. Bail pending appeal is refused. 

n . uSlice C. I'rr matila k. 
Of APPF.A 


