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RULING 

[1] The appellant had ocen eharged in tile I ligh Court or Suva on two COUIlIS of sedition 

contral) to section 67(1 )(a) of lll~ Crim<,s Act. 2(Ml9 eommiu~d with 13 other; on 04 

Novcmber 201-1 at Sigatoka in the Western Division. 

[2J The 1WO charges read as follows. 

'COUNT ELEVF-N 

Slal .. ment of Offence 

SE1)lTTON: Omlrary W S,'elion 6~ (1) (a) oflhe ("rim .. s Ael ]009. 

Porlieu/an- ofOiJenett 

PEN/ASI AAQAU, on Ihe "to day of ,\'o\'rmba. ]0/4, aI SigaloKll in Ihe 
WeSlern Di .. ision did ,'ign a document headed ",VADRUGA·NAVOSA , 



SOVEREIGN CHRISTIAN STATE -PNJ\'i)'ional Ins/i/li/ions oj Self
GOl'efnmenl" ",ilh a sediliou.I in/en/ivn IV raise di.lcontMI ur disaffeclion 
amungstlh., inhabilams of Fiji, 

COUNT EfGUT 

Slalement ofOjfrnce 

SEDITlON __ Clmlrary 10 Section (i~ (I) (ll) "f/he Crimes Act lOOY 

PENIASI NAQAU. on the -I'" day of NOl'ember, lON, u/ Sig{l/o/w in the 
Western D;"i .• ion, did all act "'i/h a .wdi/if"''' intention, lIamely lOOK lin oalh to 
ser"e as a C"hinet ,Ifinisler for Ihe entily '''''/ADROGA_NA VOSA SOVt'REIGN 
CHRISTlAN STA TE " wilh a ,'edilious intell/ion of hrillging into hmred or 
('onlempl or 10 exdte dimjfr('lion against Ihe Gorernment of Fiji as by 10'" 

eSlOblished 

[J] Aft("T lh~ suuuning-up on 02 No\'~mber 2017, the assessors had h;. a majority opinion 

thatthc appellant was guilty of count II and nm guilty of count 11. Ihc High Court 

judge had agreed wilh th~ majority of assessors on count 11 1.nd foolld the appellant 

guilty and disagret"d with the majority of a,;s~swrs on coont 12 and found th~ 

appellant guilt; and convicted him on 09 NOH'Tll\:ler 2017, The appellant was 

sentenced to 02 years. 03 momhs und II days of imprisonml'rlt on 29 NO\<"rll~ 2017 

withoul a non-parole period, 

[4] The prosecution case could be summari~-<XI a.~ fonow~, Nupolioni Butimalu (PW2) had 

te<;til'ied that on 04 November 2014 he was present at Cuvu village whcre some 

people w~r~ appointed as Ministers, According to the witness names were read ou( 

and (l1osc apjX,inlo:d (ook an oath Oil the Holy Bible. The witness knew those who 

were appointed as Minis(ers on (he da;. and wa~ abk 10 id~nlil): (he appellant. I'~niw;; 

Naqau among lhus<: persons in court, Ilis evidence mainly relates to thc evcnt of (he 

.my in issue and panieularly to (welfth count. The pm<;ttulion had relit:<! on the 

eomems of dOCl.lrnenl MNadroga_Nal'osa 

Christian Stare Prm'isiolw/ Institutions of Seif-G(",ernment~ marko:d PE28 to prove 

the eleventh count, I he Slate had also led in evidene<: the rL-coru or inleTview or lhe 

appellant in support or both count~, which ac~'tm.ling to the prosecution was made 

voluntarily. The appellant \0 hi~ caulioned in\e,Yi~w had stato:d that on 4 November 
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2014 ~ was appo;ntnl as "Minister for fishcric$" but in evidence he had told coun 

thaI what he told the int.,....·icw;ng officcr was thar. It., was only the represmtati,'c for 

the \{atanitu Vanua of :\adroga-'\"a'"QSa. Ilowc\ct. he had admitl~ in the cautioned 

inter. iew that "',vlldrogll-NIl 'YlSU SOI'<'rcli:,n Christian Slur" PrQ";Jional /nslilulionl 

"I SI!/f-GOI't!rnmenl·· mar~cd. PE2S was their constitution. his nmnc .... 'IIS on the 

document and he had signed l'E21! a fter taking an oath. 

[51 lhe appellant's version of CH"IltJi could be gathered from the judgment of th.- trial 

judge in a swnmary form at paragraph. 43- 52. 

W1. This (JCCltJI!J In his rt(Md "I imen'ie>< stoled lhal lhi! mx:umem 
hi!,ukd '"\,udroga /lm"OU/ ,<;"wreign <Mistian Slale I'ro.'i .• imwllnSlI/utiom 
ol.vlf-Gm"{!rnml!nt ' "'alIMit nln.<IIIUlion. He admilfl'd tOOl his nume "'as 011 
Ihis mJt;umem He had J/j:n/'J lhi! mlCumem (prosl'cUlion uhlhil nll }S) after 
toking an fHJlh all/lOugh hi' hadlorgol/en Ihe oalh sratl'ment. 

lOJ. When gi"ing 1' .. /dencI' Ihe /illl un'used i'!formed Ihe courllhm he .. ·os 10 
he Ihe main reprcSentllfit·c ollhe ji~hing rights of IIu! .\/" rumlll J'anuu of 
."'"udroga-Xm·osa 

/04 nil! accIISl'd had sign"J u J,x'Ilmem ufter his ntlml' "'ilS culled. bUI be 
"uid Iu! had nor SI'(-'" Ihe mlCumenllhal he was tuMd 10 sign. According'" Ibe 
.... itm'S5 the pagl' ... /wrl' he had /Q sign WaS already open 7M act'Uo'l'd "ollld 
nol recall iflhere " ·I'rl' ulI) prayers oom' aftl'r hi' had signrd. 

IOj The accuS/'u ... ~. aJ"kl.'u by Raw Osea GU'ddi to laU UflIM dulie·(fiJf 
fishing rights (if lhe lfat(JIIIIU I'onl/a. AI the time 01 figlllng lhe d(ICUml.'nt 
(prme"ulion exhlbil no. }8) 1M uc("usl'd's inll'nti()n ... 0 ... Im,1 Ihi. mICuml.'nt 
.. ill hi.'lp lhe \faranilu I'oml(! ol,\'adrof:a-.\'a\"Osu 

1()6. In cross examlnmloll by Slall' eourut'!. lhe ac'·" .... " iIIlmitll'd Ihm he 
hud uf/end,·J th,' nl<'rling Oil /4010 Am'ember, 20/4 WId r.""ell/Mrl'd ~'igl1ing 
pagl' 9 ofprose,·Ulion rxhibi' no. 1H .. hich "'''.1" alreudy "p""-

(6) A timely notice of appeal and an appli<.:ation fOT I('a'e to appeal against conviction 

and sentencc had bem tiled h> l.a" Solutions on .21 ~embcr 2017. Amcrukd 

grounds of appeal had b«n tt'ndt'red by tilt' same solicitors on II Jul) .2018 and the 

arpdlanfs wrinen submis;,lon.~ had han fiI~ on 09 Au~:ust .2018. The statc had 

re~pondcd by way of its wrillcn submissinn~ on 16 October 20.20. 
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[71 In terms of section 21(1) (b) (e) of the Court of Appeal ACI, Ih~ appellant could 

appeal again~t ooln-1ction and sentence only .... ilh leave of ooun. lbe test for kUle to 

appeal is ' rtasO)n~blf prosp«1 of ~lItttsS' (SI:'i: C"Ufli li ,. 51111f AAUOO2Q of 2016: 

"Octo~r 2018 (201S] flCA 171. ~I.\'III;.I \' Slale AACOOJ8 of 2016: 4 October 

2018 [2018] FlCA 172 and Slatt \ ' V"J.:arau AAU0052 of 2017:4 OcIOM 201S 

[20IS[ FJCA 173, Sadrugu ,. Tht Statt Criminal Appcal No. AAU 0057 of2015: 06 

June 2019 11(19) FleA87 and Wp9a~a9a " Slate [1019) FJCA 144: AAU8J.2015 

(12 July 2019) in order 10 di~tinguish arguable grounds [set' Chud v Stair [20081 

FJeA 53; AAUOO35 of 1007 (19 September 2008). Chaudn' v Slatf 1201 4) FlCA 

106; AAUlO of 2014 and Nai'lill ,. 51.lf 12013] FleA 14; CAY 10 of 2013 (20 

No,t:TT1bo:r 2013)] from non-arguable grounds. 

[8J further guideliTl<'"ll to ~ followed for J~\ e to apP<'al when II sentence is elt.:lllcnged in 

app£'al ar~ wdl settled (.ide NMis1I1I ,. SIa l .. CAVOOJO of 2013: 20 No.cmller 

20 13 [2013] FJSC 14: lIou,r , . The King [l936] IlCA 40: (\936) 5S CLR 499, Kim 

Nam Bae ,. The SllIl~ Criminal Appeal No./\/\UOOI5 and Chirk King VIlli ,. Tht 

~ Criminal Apre;!1 "No.AAUOO9S of 20(1). 'Ibe leSI for l~aH' 10 IIp~al is \lOt 

whether lhe senlence is w\"l)nll in 111\\ but whether the grounds of appt'al IIgainst 

!I<."11Ier>ce are arguable poinlS WIder the rour principles of /tim I'qm III/c's case. )'or • 

Crollod or a ppe-al limd) p~rernd Icainsl stOltOee 10 be fonsiufrfd argu.hk 

Ibert muSI be a r..-asonablc 1"'05ptCI or ilS SIICCI'SS in ap.,.."'1. llIe urorc!)aid 

guidelines arc as follows. 

W ACled upon a" ronif principit'. 
(ii) Allo .... ed eXlr<meOIiS or {rrdr.-ant mallen 10 Kllhle ur ,!ffr,·t him: 
(iii) MiwH,k the facls. 
(il') Failed I() ,ake inl/} ac:emml some relevan! consideration. 

[9] Grounds o(opp"o/ 

CO.\'VICTIOS. 

I. TIIAT 1M II0oolUobie Trilll Jut/x" errt:d inf<Klf and III/(1\< lO'hen he 
mi.<liireCled himself in (ISj·j'ninJ;: Ihm rll" Prml!cUlion prf>l-ed In cast ~)'Qnd 
reasonable d"uhl agal1lSl lire Ap;wl/ant (6" accused in Ih.> lliJ;:h ("aWl Irial) 
loot thert' ,ra.' di.,emllem ,,, disaff~clion amongsl the Inhob//On/S of nJI due 
the Appel/ant (6'~ uc£·I,., .. d~ il1th~ High Courl/rial) sign;'lg aflM dOCllfllt'f1l 
The Appellant had /I" blO .... /edge of Ihe document rwr ilS cOlllelll. III signing 
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tM documi'nl "" ",us of IIIe uOOI'r$tanding lhal il "'ill assisl 1M Mal(Jnllu 
I um/U of."'adr01!,a Xa>oo.fa. 

1. THAT I"" HOlIQurablt Trial Judge I'rrta In IUM aOO/acts .. ""n hi! 
did not luuknakt a proptr alWlySls of 1M fl'id .. nce .• htt/rJN: 1M COlin and 
I."onfumi'd 1001 lile rltnli'nI 1 ("did an 01."1"' ) and r/r ml.'nl J ("·..,ilh a 
.fl.'diliou.t ;nlen/ion) of /1,.. said oU~nrt' has Ml.'n pmlWI kyond reasonuhle 
douhl hy Ihe Prosecution befort' com'i<"ling and sen/e"cinR Ihe Appt'llan/ 

3. THA T 1M H(}n<mruhie Trial Judf!" erred '" juc:I.~ IIm/lllw ..,hen he 
did nm gin' proper weighing of IIw CI"idenee prodl1(."l'd in Ihr Appel/onl·.y 
lUllrion lnte,...ie ... and Mal " I'idena giwn unda oalh ll iu!rl'in hI' clearly 
expressed his intenl",n lhal ht ... tI.!" not agairollhl.' elUTenilalljul gm' .. mml!nl. 
1Ie had sllIll'd lhut he slglltdfor tlw Mownilu .'anull () ' "adrlJga· ,\'u'.'O$a and 
he uj.,"""l.'d I(} "., Ihr rl.'pr(Sellloll\·t On IN 'Quliqoli. Fi<htritJ und FishinJ! 
RiJ!hls. 

4. THAT rM Ll'arned lriul Judge erred in I"" and facts .. lwn Iw 
speciftc:aliy highlighled Ihl' raciall)' denmed slXlions of IIw documl'''' 
Pr",,'clllion Exhibit 18/0 J!i"e cndihi/il) la his judgment "he" lhe Appt'llont 
,,'us nOl irwo/I ... d in an) way in ,he plunning , CORSII/lalion and pmd""li(m "f 
Ihe document ami em.1d IWIHeIl" rile ami read the "'tj \'GLlSJ/ " IrmKllu/{e 

J. THA T Ihe leumild Tri(II Judge erred in /"11 lmdj<M.'I~ .. hen he read th.' 
racially derogato')' seellons of Proseculi,m Exhihil 18 10 iln"Ote C/lJOIlom of 
IIw members of Ihl.' assessors .. 11M Ihi.1 ",a$ nol lead in e\'ill~ncr by the 
Prosecution during Ih .. trial II" did nol profJf'r/y dirl'CI IIw aSJeI.\I)rf (In lhe 
iS51N' 

6. TIM T 1M uurffl!d Trial Judge e .... ed in facts ami law .. hen he cm.ld 
nol dislinguish allll consider lhal lhe Appel/am "'(IS 1101 i"'"O!l'/!d in lin) 
planning oflhe /QI"mulollOll oflh~ ,Joeum,'nl (Pro.ll.'euli,,,, F.xhihiI18.) 

7. THA T ille Leamed Irla/ Judge erred in [(Ill' undfacl ,,·/iclllw failed III 
lake inw accmml I/,e lead Im'e,lligamr '.1' ftndingI Ihat Iherl.' .. as no el"idence "f 
lhe exislence oj any riml gm'ernmelll ill place Iince Nowmber 10/./ 

S. TlIAT Ihe Learm'd Trh./Judge erred in law aOOfuel .. hi'n he fililed 
'" anerllh .. aulhorit)' oflhe oalh Itll,"n hy ,'''' Appelfanl ckspil.· being matk 
a ... ar .. oflhe OATHS taun by GOlwnment IfiniIler$ as sti OUI In tlw Fiji 
L",mirutioll 1013. Tkre "(IS no nIp) of the .fllppased oalh soid by th.
Appel/unl ( ~ aITUJtd in I"" lIigh ('()urt) hunded illto CQlUt hy IIw 
PruIeeution as exhihilfor the injr)rmUliun a/1M lourt mid lkfence ('ounul. 

9. THA T IIw l.earne(1 Trial Judge erred in Iln, "ndjClcl ... hell he did nol 
gil ... {/raper d"""I;,,"/o Ihe u.,.\· ... ~ . .ors 0" IIw illIlJ. is.me 
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10. 11M I' Ihe uarned Irial Judge erred in law andfa('1 when he failed 10 
consider Ihal in Ihe ab~'l!nce o/a ril'al gal'ernmenl, Ihe supposed oalh and the 
alleged signinJ: oj Ihe acceplan('e (if Ministerial pmilirms i)' ,'Oid and 
meaningless, 

SENTEf';CE 

II. I'HAT the HonOi/rable Idal Judge erred in law and passed a ,I'i'n/em'., 
/hal i~ "har~'h allll excessj)'c ", Ile i,l a Jir~'1 ojJimder and Ihere ",a,I' no 
cOn)'iderUlionjor a ",msl"-'mied ,Iemen,'e ", 

ll. THAI',he HonOl/rable Trial Judge erred in law andjaCls when he 
look irre/e"llnl mailers inta ronsidcra/ion ",he" pa,,'si"g semence on Ihe 
Appel/am, 

01" 10 OJ~ OU~ and f(/~ g",und,,' of appeal 

1101 The appellant's main chalknge is to the finding of seditious intcntion again~t him in 

the above live appeal grounds, 

(II] The tnal judge had identified the dements of Ihe charges levelled against the 

appellant in paragraphs 15. 18-204, 28 and 19 of the summing-up, The judge had then 

directed the asscssors as to "hat the pmse<;ution had to prove in tenns of establishing 

seditious intention in pamgraphs 32. 33, 36 and 37, The tnal judg~ had broughll" Ihe 

atk'ntion of the assessors the cvidence led by the pmo;ecution against the appellant in 

paragraphs 42-46, 50, 52, 53, 66-68 and 117-126 in suppon of iL, caw and Ihe 

appellant's evidence in paral,<raphs 167-184 of the sunmling-up, The judge had then 

anal)/.ed once again what thc prosc.::ution had undcnakcn 10 pm,e and the appellant's 

position in pamgr;lphs 188-190. 201 and 103 of the smnming·up, The judge had 

spccific;llly directed the assessors in paragraph 22J of the ,umming-up that they need 

to look at the eonl~nt1; of the entirety of PE28 before coming to a conclw;;on whether 

me words used in the document urc seditious or not in tenus of section 67 of the 

Crimes lIe!. Th~ trial judge had quoted the following paragmphs in p;lnicular from 

PE2S ror consideration of the asscssors at paragmph 226 oflhe summing-up, 

126_ documenl h"lId..,/ 
Ci>r;,l'Iian Srafe Prot'isional inSlilulions 
exhibit no, 18) stales inler-alia:· 

, 

" ,\ ·m/r"ga-.Vm'Osa 
oj Se/fGowrmnen/ " 

Son'reign 
(pro,I'feU/if", 



" 11'1". 1M tkmocral;(oully I"ll"cll"d (/.1).' CtHI5I"IISUS) ll"a<k~s oflM People, he~eh) 
dec/ari' Sadroga· \ 'IIl'(lsa Prol'11ICt 10 be on itukpentklll and $ol"f!reign 5111/1" . 
and '" he he~ein.afte' knoll II a_~ lhe ·'.\'adroRa·Now'~a S(IW!'~l"ign 
(,hri.<li(lll Sill/e 

I'pge 2, Lin .. I) 

"Thercji)re, ... ~ i"l~nd 10 PI,I immedialf end 10 all wl/;sl!n'ing RO'~'Tllmelll., 'if 
af! p"r.mm;iQ>I$"'ho nan' ruled Id COnl~mplUoasly in Ihe paSI. a.from Ihe dUll' 
'if1hislkclarolioll . .. 

I'af:~ 2,'e<:"nd wrqgroph. 11n(,i 

We a/50 claim lhe- righls a.'corded IL' h) fhe Statates ofGclIOClde /9-19 ji" 
prO/eelion uguillSt gellOCMol l(JMs "hiI'll June beell promlllgOled by lhe 
currmt go .. emml'l1I 'if Fiji O<~r Ihl' past I"i"hl )O''''"'. and "hieh arl" 11011 

enshrifl('d m tMir Fijl2QIJ 'mufIISIN'aming' Conslilu/;,m .. 

Page J wCQl,d oarugfUllh 

"As nOli .... pe"pl~ (1 Fiji, wr 'eject Of,lrighl Ih .. 'maim/ream/liS' COlIJtilUlion 
of the Cllrrem government. ass/'II/,'d 10 on li S,'ple",""r. 1M J " 

" WI" ulso rl"je<:1 alllrtgiu IIUI a.,e oflhe t""sis ... rilll"l1 by .\fushm "lUll, A/you; 
.'>a'Yf"d Khaiyam, 11'110 is f'iji',< carr,'I// AUorfl(')--GeMral and JU<liu 
\finisler .... for thl' 'utumirwlinll nf thl' IlUti>? Fijian rocl" o[ people.from lhe 
landscape of Fiji. our countr)' a[ "rigin. 

!'age J, third paragranh 

"Ollr m'('n"hrlmmg desire /0 free and exlrica,,' "''''''heJ' 01111 ollr flllllre 
generalians f rom Ih,> Iyrtmny ,if ji" eign subjugUlion ami ~cn(}Cldal IIII\.' 
intl'mkd for our eXlermmullim is the single tkcisil"t' impcll/." jilr "''' 
Unilateral D.-durali"" lif',rdependence 0'1 10 OrlU/x>r. 1()14 " 

rage 7_ paragraph fi 

"As atusll'd IU by fUC:IS urliculllled III Ihis Declaration, "'1'. 1M de/fllx:rUlicall) 
ell'Cud (by I'ollwmxus) leU<kr$ I)/IM r('op/e of ,\adro~u· .'\'umsu for reusmu 
perlOining IU "ur Qwn $un';\'ul, 0Ild lhat of our gl'lII'rolin/l!> 10 CO1m' MN'u,' 
dec/aTl' this pr""ince (if Yudr08u·l\"aI·osa IU IH un imkpendem and 
.<O"ereign Sralte ,and 10 her""'a/ter kmm'n a,' 1M "Xodrogo·j\'a\,osa &""'I'ign 
Chri"lian S,ule " .. 
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(12) /laving done so, Ihe lrial judge had directed ihI' as.<;('S>t:>'1I at paragrapb 227 of Ihe 

summing-up 10 the appdlwll'S JlO$ition thai no seditious inlention was entertained and 

elabornled once again the eo;planaltoos of the appelJant at paragra('h 238. He had also 

directed the assessor.; in paragraph 249 artd 268 10 consider the cauti(med inl~ ie" 

and PEZS ill 10/0 to d~ide ,,1tether the conl('T1I' ofPEZ8 wen: seditious or nOl. He had 

also dir~""led Ihe assessor.; in paragraphs 265 and 266 lhat if the appellant is helieled, 

hi s signing PE28 and taking an oath 6S a Cal'lind Minisl~r were not intentional and 

they should find him nOI guilty. E"en if lie is disbelieved, the assessors "ere asked 10 

still decide "hellk-r those acts wele dooe Ilith .edilion~ inlention (see paragmph 267). 

rhe Ju,Jge had also brought to ihl'il 311ention lhe deaning prolision of seetioo 66(2) 

of the Crimc:s Act. 2009 m rdation to d~iding the seditious mlention on the part of 

lhe IIppdlwlI (see paragrapb$ 22 ami 2721. Finally, the trial judI!'! had gilen directions 

to Ihe a<\Sesso'1l 10 fmd !he appellant nol guilt~ if lhe~ bdievcd his version and th('T1 

dirccled them that Clcn if lhe) di\! nol believe him still the} had In consider "helher 

prosecution had pmlcd its case be)'ond J\'3>onable d"uht (se~ pill'3grllphs 278. 279 

and 283 ofth~ summing-up). 

(13) After Ihe assessors had by a majorit} fnurtd the appdlafll guilty of couot 11 and not 

guilty of count 12, Ihe lrial judge had in his judgmenl diTl'Ct<'lI him-;.:If according 10 

the summing-up and gorw: funher and analyzed the e,i~ .. gainsl (paragraphs 7-

32) and for the appellant (paragrnrh~ 101-1(9) in agreeing wilh them and in 

paragraphs 110-122 in disagreeing "ith lhe majority of asSCSl;Ors and o\'enuming the 

not guilty opinion. 

1141 Whal could be idemified !l.~ common ground arising from scvernl past judicial 

pronoullCcments is Ihat when the trial judge agrees "ith the majority of asSCSSOI'li. the 

law dOl..'S nut require the judge 10 spell OUI his r",;c;ons for agr~ing witb the assessors 

in his judgment but it is :l(hi~hle for the Irial judge 10 always folio,,' the sound und 

best practice uf brildly setting out ""'idenee and rt",,-<;ons fOf his aGR'emenl ,,;Ih ihI' 

IISSC$sors in a ooncisc judgment as il "ould "" or grt'al llSI>istanCe to the appellale 

courts 10 understand that !he trial judge had gil'en his mind 10 the fllCl th.u lit.: "",rdiel 

of coun WlIS supponed b) th~ '" idence and was not pervcrse so thai the trail judge's 

lIlln:ement with the a~scs>ors' upinion h not viewed as a mere rubber stamp of the 

loller [lid", Mohammed v Sta te 120141 FJSC 2: CAV02.2013 (27 February 20 14) . 
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"ahum , Slale [20141 IJeA 35; AAUOO71.2012 (l4 '.Iarch 201""), 

Chandra \' Slatt [20151 FJSC 32: CAV21.201S (10 Decrnaber 2015) and Kumar \' 

~ 120l SI FJeA 136; AAVi012016 (30 August 2018)] 

1151 On the: other hand when the trial judge disagrees with the majorit> {)f assessors the 

trial judge: sh{)uld emhark on an imkpt'nde:m assessment and el'Uhllltion of the 

evid~nce: IIIKl must give 'cogent rca,orn;' founded on the "cillht of the e~idence 

reflecting th~ judge's vjews as to the credibi lity of witnesses for differing (rom the 

opinion of the ~rli IIIKl the- reasons must be capable of ",ithstanding crilical 

~~wnjnation in the ligh t or t~ "hole of the evidence presented in the lrial ["ide 

Lautahoi \ Stlltd20091 FJSC 7: CAV0024.2008 (6 February 20(9). Rim " Slalt 

[2012]IJSC 12: CAVOOOl.201l (9 Ma)' 2012), Chllnd .... \. Stals 12015J I'JSC 32: 

CAV21.2015 (10 D.::ccmber 2015), llaldlc\'uka ,. Slale 1~019J FJCA 209; 

AAU5S.20IS (3 October 2019) and Singh, Slale [2020) FJSC I: CAY 0027 n(201S 

(27 February 2020)] 

(16) fhe judge has fully complied with the law in agre.:ing and disa~ing with tlK: 

majority of assessors. 

IJ7) 1M judge had cOllsidcmi the appellant's evidence carefull) and eQt1(:Judcd in the 

judgment In rc:'>lJC'.'1 of count II as follow,. 

/0- I am .wriljied rhor 1m- U("("llled lold lhe Irulh in hi .• remrd (if mlen';el<' 
I<'hich i.~ ul.w confirmed ill cross e.mmillalion. The ucclm:d in IIU r~e(JTd of 
in/en'iew did /UJI <oy lhol he did nOI know ubuul Ihe COII/rnlS of proseculion 
I'Xhibil no. lH ",hen fOCI$ 'nre fresh in his mind. J do nOI m'lie,'r lire U("CIl.lfd 
Ihol hI' did nol know obolll t~ (Ol1lell/.1 of tire ffl)("llmenl ullh~ limi' ()f~ign/1Jg. 

The litK'llmem (prosecillioll uhibit no. lH) conlu'".. IWIglluge which is 
inlemperale. in("ileful, pro'walil'e. relentless and inf/ammulory which has lhe 
l<'fIdeM), /0 rO;Je d'$CmUelll or disuffiction amongll Ihe inMh,lonU of Fiji, 
The accl/St>d iJ deem£d I" hm'e mlended lhe consequ~rn:es of his U("tion 

lOll. 'am soli5jied ""yond reu.mnuhle doubl /Mllhe tr U("C'used signed the 
fflJC"umcm headed - ,vadroga-.\U\'Wu So'Treign Christian Siate PrOI'is/anal 
InslilU/ions of S .. /f(n}wrnment Huh u sedilio,,! im,'ntion to raile distlmlem 
or disafficlion unumg$llhe mhublla/1/S of Fiji. 

109 I acapllhe m(ljlJl'/I)' opmion of Ihe (lSSe5Sor.f and Iftnd ,lte 1\" U("cu~ed 
guill)'ojlhe I J'~ CUlml u.~ charged, 

, 



[18] The trial judge analYl<X! the not guilty opinion in count 12 in the judgmmt as lollows. 

III. In his record of imen'iew the accused informed Ihe Police o( Ihe 
following: 

"0..36 II is alleged Ihill Ihere wM a .)"Wearing;n ceremony al Cu\"u (or 
the uppointcd persons to be Ihe cobinef Member of Ihf new Vanua 
Gowrnment ofNadrow"N(Jl·,,~'a. Do you how any idea thi.I"~ 

An": re,l' I am anI.' of those appoimed 

Q. 39Jf'hal "a~ pm (Ippointedfor in Ihi.l ne" VOllau government? 

An:;: 1 was arroim~d (I,'" lfiniSfl!r for FisherjH. 

o.. 40 Who appointed ..mil, 

Anx,' I W(l~" "OIcd for and supporled by Ihe rai,ing ofhands. 

0. ./ I Did you accrpt this appoilUmem or il wa,5forced upon you? 

,.1n5: I gladly accept il 

Q -16 Do you have any similar docllmenl a.llhi.l? 

Ans: I helie,"/! ,)"0 ~"inre I am Minister, 

Q, 51 In sigllinK your nam .. in Ihe ,)"(1M docl<menl. does il mean also 
Ih(l/ you reciled your OOlh .,'Iatemellt ill supponillK the 1/1O\'em .. nl whh'h 
ROlli o.~ea and Mereun; are offici(l/inK? 

An:;: Yes, I mad,. an oath 

Q.52 Whm did )vJU ,Wly in your oalh staWmenl? 

Am: I h<fl'" forgonen. 

0..53 What were ),ou doing \\'hil.~1 reeiling yuur QUlh statement? 

An:;: Iwo.lfolla ... ing whal was ,j"uid by }.tereoni, "' 

I/l. In his e"idcnee the aC<"u,~ed ,Ialed Ihul he did nOi how any inlenli(ln lu 
bring inlo haired or rxrile di.mjfr('liun against the pr<'selll Gorcrnm~m. 

113. In cro.,~" .. :ramination when the accused wm re( .. rred 10 the answer 39 
in hi,," r .. curd ofintcf\"icw where il was ~Ialed '"I 'WI.\' appoinled (I,'" Mini.wer fur 
Fisheri~s" Ih .. acclL,cd di.\"agreed ,mying that he had told Ihe PoliC<' Oflk", 



Ihat he ifill only the repre,I'entatil'(! for the Mawnitu J'anua of ./.,;adroga
Na\'O.\a_ 

IN. Tht' accu.,ed agreed Ihm durinK hi" imen'jew he was gi<'en Ihe 
opportunily 1(1 ('hange hl_' answers bUI he did /WI 

115_ The accused further .!laIed thar the people of ,Io.'adrogll-Nm'Osa only 
",anled the Prol"ince 10 be a Chri,"lian Stale and/or fhe mm-Chrls'timlS li"inK 
in Ihe Prol'ince Ihey will he perJ'uaded ro becomi' Chris/lam'. The accused 
lIgreed he Will par/ieuillriy up"el abour the Surfing Dn'ree as per his answer 
ro Q.55 in hi.~ re('vni vfinterri!?w. 

116 The accused in hi" niden,'e staled root he did '101 h",'e any in/en/ion ro 
hrlng intv hatred Or neile dlwffftcrivn af:ainSI Ihe pre,,'e'" government in 
rewecr o/rhe I]'~ COunt 

fl9 ) n":reafler, the judge had gil'<:n the following reason;; "hy he was not agreeing with 

the majority of assessors on count 12_ 

Ill. I do nor accept Ihm Ihe 6'h accused lold Ihe "wh In courl ,,-hen he 
s/{Iled Ihaf he did nO/ hill'e any J'i'ditious intention "'hen he wok lin oallt ro 
sen'e as a Minisler Inr Fil'irerie,,/or an un/a"iul enlily-

118, The lIppoinimem of ClIbinel Minislers ,md Ihen tllking an oa/h in 
",hichewr form is indica/il'e ()f Ihe formlliion of alwlha Governmenl which 
00," Ihe lendency fO brinf: i",,, hmred or contempt Of ro excil.> di.wffeclion 
lIgainSI lite Gowrnm .. nl IJ( Fiji lI.I' hy hll!' eSlablish .. d 

J 19_ Theform Of contents oflh .. oalh rok .. n is irrele""", 10 Ihe ('hllrge, Tlte 
purptJ.\'i' (If Ihe ()(1lh is re/e"anl ,,-hich \\'al fO serw as II Cahinel Mini)'ler for 
lin ,mi(rujiti entit)'. 

110. I am satisfied Ihm the accused rold Ih .. Iruth 10 the Police during hi.,' 
imervi/'W that h(' lOok an oalh 10 sene as Mini.II'" IIf Fisherie_, fllr lite emity 
"',yadroga-f,m'osa Sol'ereif:() Chrislian SIO/('"'_ Tlte "eell.le,] is deemed /(J hln'e 
imended Ihe conseqllences ofhis aClions. 

111_ I am saliIjied beyond reasonoblt> dllubf Ihat fhe 6'" accused lOok an 
IIlIth 10 un'i' (IS lite ",\Iinisler of Fisheri .. s " for fhe <'nlily Xadrogll-Sam,1'l/ 
.w.-e~eign Chrislion Sla/e willt Ih(' wdilioll., inlenti"n I" hring into haired or 
contempt o~ to excif., disajJei'lion lIgain.l"l IIu! Government of Fiji as by law 
established. 

122. Ilherejilre ".-erl"rn Ihe majority nat guilly opj()ion of Ihe msessor)' 
and accept fhe minorily "pini"" I>y jinding tlte 6'" acc"",,,d guilt), of Ihe 
I]'h ('(>om a" charged. 

n 



PO] The appdlant"s argwnent that there was no ~\'idence of discontent or dissatisfaction 

among Ihe inhabitants of Fij i would hold lillie "liter as the elewnth charg~ levelled 

against him did not require such evidence to makt the appellam culpahk. In my view. 

tangible evidence of actual discontem or dissatisfaction among the inhabitants of Fiji 

is not requircd to pro\e a cbarge under section 67(I)(a) of the Crimes Act. 2009. 

What is required is the inf"rr-nee of Ihe intention to rais.-: discont~nt or dissatisfaction 

among the inbabitams of Fiji. 

[21] Nor do I think that there was a reqoiremem on the part of Ih~ lrial judge to explain to 

Ihe assessors the diff"rcncc bt-I''''en MatanilU Vanua of Nadmga-Navosa and 

Nadroga·Navo"" So\'ereign Christian State. 

122J It is a totally ill·founded allegation against the Iriaijudge to stale that he had quote<l 

racially (I<'TOgatory se>:tions of PE2S to invoke Ihe emotions of Ihe assessors. They 

appear 10 be the parts thaI ha\'t a direct rclc'"anee 10 in fer the sedilions intention or 

olherwise of the appellant and therdore. there was nothing wrong for the judge to 

have drawn th~m 10 the aHemion of asscssors and himself. 

[23] Thc appellant had not pointed out any other paragraphs in PE28 which could 

demonstrale an innocent intention but not ci ted by the trial judge. Further. Ihe trial 

judge had specifically dirttted the ass~ssors to consider Ihe cnti rety of the document 

in conjunction with the appcllanl"s cautioned interview in ordcr to draw whcther 

seditious intention could be dra\\lI. 

[241 Therclor~. in all the circumstances abo\'e discussed. I (10 oot find any reasollllhie 

prospect for the aoo\e grounds of appeal to succeed before the full court. 

4'b and 5'. grounds of appeal 

[25J ll>e argument here is that the appellanl was not ;Il\'ol\"e<l in allY planning and tlte 

fonnulation of the document PE28 and he could not "Tite and read English. 

[26J It is clear lbal the prosecution had not conducted its case on the basis Ihat the 

appellant was the author of PE2S or he had oompikd PE2H or he was invol\'~'<.l in 

formulating f'£28. To incur criminal liabililY under section 67(I)(a) of Ihe Crimes 



Act. 2009, th.,. pro~ution did not have to attribule th.: authorship of l'E28 to the 

appellant. The trial judg~ had fully understood it and never alt~mpted 10 anrihutc such 

an authorship of PIi28 to th~ app.:llant either in the summing-up or the judgment. It 

had been brought to the mceting on 04 NO"ember 2014 b} M,. Men:oni Kir",in . 

[27J Therefore. these grounds of app.:al have no reasonable prosp.:ct of success in appeal. 

07'~ /:round of appeal 

[28J Contrary to the a:;sertion of the appellant. the trial judge had in fact directed the 

assessors at paragraph 118 of the slUnming-up on Ihe evidence of Ihc invcsligator 

(p\V6) th3llhl1'C was no e\'idence of a rh'al govcrnmcnt fundi oning in me province of 

Nadroga-Navosa. 

[29J Therefore. this ground or appcal has no reasonable proSpecl of success. 

Oil'· and Of)'- g, ,,und., "f appeal 

[30J The gist of Ihe argument here is based on me oath takcn h} Ih" appellant. The 

appeUanl complains of the oalh supposedly taken hy him. its contents and it being 

different 10 the oath adminislered on the Cabinet Ministers of the Fiji Government. 

These maners rclale 10 the Iwelfih count. 

[31 J The trial judge had dealt with "hm Ihe prosecution wa~ e~pe<:ted 10 prove under count 

t"elfih at panlgraph 37 of the summing-up. The eye-witnes.> Mr. Napolioni Batimala 

had lestified to the appellant having taJ...cn an oath but he could nol remember Ihe 

contems of tile 03111. The judge had refcrred to thc appellant's vcrsion of the oatil 

taking in pardgraphs 202 and 203 of Ihe summing-up. Then the trial judge had 

addressed thc assessors on the oath taking c,"ent 31 paragraphs 265. 267 and 27lofthc 

swrumng-up. 

1321 In the judgment the trial judge had given his mind to the evidence on the appcllant 

having Ulken an oatil as a Cabinet /l.iinistcr in paragraphs 17 - 19. 30. 3 \. 118 - 122 of 

the judgment. Hi~ conclusion is as lollows. 

B 



121. I am salisjied b<'Y0ru/ feuwmuh/c daubl Ihar Ihe 6'" UCCf/~'cd lOok an 
valh 10 saw m Ih,> ",\lini.,lu of Fishcrks" for Ihe "nlily NadroKa-Nm·n.,-a 
So\wdgn ChriSlian Siale lIilh Ih,> Jedilioll.' in/en/ion 10 bring inlo hOlred or 
conlempl or 10 ('xciii' di.lGjJeclion ogoinsl Ihe Gmwnmen/ (if Fiji as by /all-' 
e~·lablish,>d. 

III I Iherejore o"er/urn Ihe major;ly nOI guil!)' opinion of Ihe O$WSJors 
and accept Ihe min()r;ly opinion by finding Ihe (j,h an;used Kuilry of Ihe 
12'" coum 0.\ "lJarged 

1331 The appellant has not demonSlr<UOO why the trial judge's linding on his oath taking as 

a Cabinet Minster \\-liS erron~'(J\IS. 

I HJ Therefore. these grounds of appeal have no reasonable prospe~t of success in appeal. 

II'· graund of appeal 

[35J The appellant complains that the trial judge had faikd to consider thaI in the absence 

of a rival government the suppos..-..:J oath and the alleged signing of the aeeeptane~ of 

the Ministerial position were void and meaningless. 

[361 Th~ trial judge was well aware of the fact that there was no evidence of a rival 

gn,emmem in existence (sec paragraph 118 of the summing·op), Howel'er. it was not 

crucial for the charg(>s under section 67(J}(a) of the Crimes Act. 2009 to be proved. 

[371 Since the trial judge hOO di ' .:<:led himself in accordance with the summing-up in the 

judgment he should be deemed to ha,'e considen:d the above evidence in the 

judgment as well. 

[38J The judgment of a trial judge cannot Ix: considered in isolatinn without necessarily 

looking at the summing-up. for in terms of section 237(5) of the Criminal Procedure 

A~t. 2009 the summing-up a.nd the decision of toc court mad~ in writing untler section 

237(3). should colkcli\'ely be referro:d to as the judgment of coun. A trial judge 

therefore . is not expected to refl'<'al ~v"'1)·thing he had stated in the summing-up in his 

" .. rinen d.:<:ision (which alone is rather unhelpfully referred to as the judgment in 

common use) even when he disagrc<'s with the majorit~ of a.~s.essors as long as he had 

directed himsel f on the lines of his summing-up to the assessors. for it could 

" 



reasonable be assumed that in the summmg-up there is almost always some degree of 

assessment and evaluation of cI'idcnec by tht trial judge or some assistance in that 

regard to the assessors hy the trial judge. 

[39J Therefore, this b'fOund of appeal has no reasonable prospect of success in appeal. 

[401 In any tvem the appellant's eOllllsel should have sought redirections in rC$~1 of all 

the cornplainlli now being made on thc summing-up as held in Ttl\\a; v Slate [2016] 

FJSC3S (26 Augw;t 2016) and Alfaaz \. State [201 HJ FleA 19: AAUOO30 of 2014 (OR 

March 201R) and Alfaa~ \ ' Siale [201111 FJSC 17; CAV 0009 of 2018 (30 AUglL~t 

2018). Thc dclibemtc failure to do so would discmitle thc appellam even to r.lise them 

in appeal with any credibility. 

Grounds oroppeol 011 wntence 

01" ground of oppeul 

[41 J The appdh"'t complains that the trial judge had not considered the fact that he was a 

first time offender and his advanced agc_ HO\lel-er. r find that in paragmph 63 and 70 

of the semencing order the judge had referred \0 thc filet Ihm Ihe appellanT WlI5 aged 

74 and a perwn of good character without any previous conviction. 

[42J The appellant complains that the sentence passed on her was harsh and exec,si",) and 

\lTOng in pTiociple in all circwnstances of the case. 

[43] The ma"lmum scmence for an offence under section 67(1) is 07 yeaTS Ilr 

imprisonment. The trial judge had piekcd the starting point at 03 years, gh'cn a 

discount of 06 months for all mitigating fcalUITs (thcre being no aggravating factors 

as conce<.kd by the state) and reduced 02 months and 19 days of remand period to 

arrivc at the final sentence' of 02 ~ears. 03 months and 11 cla)s. 

[44] The trial judge had carefully considered the objective seriousness of the offence. the 

purpose orthe sentence. some pTe,-ious ,enleneing decision,. why the >emellce ~hould 

not be suspended and explained why he was not imposing a non-parole period ("ide 

paragraphs 8 - 16.66.67.68-72 and 73 of the >emencing order) 

" 



[45] The trial judge had not erred In principle. Neither was thc senlence harsh and 

excessive. 

0]"'1 ground of appeal 

[46] As alleged by the appellant thc Irial judge h~d not taken any irrelevant maters into 

account COntr-MY to the appellant's criticism. 

03<V1 ground of appeal 

[47] Ihe appdlant has submined that (he start;nl; point of 03 yeaN is too high hu.( has not 

~uhstantiated that assenion wilh any law Of judicial prc.::cdcnts. 

[48] Thcrefore, Ihere is no sentencing error in Ihe sentence order of the learned High Coun 

judgc. 

[49] When a sentence is reviewed on appo:al, again il i, the ultimate sentencc rather than 

each step in Ihe reawning process that mllst be considered {,·ide Koroicakau ~. The 

Slate 12006] FJSC 5: CAV()()OtiiJ.2005S (4 May 2(06). In ddennining whelher the 

sentencing discretion has mis,aTTied tm: appeI l al~ couns do nol rely u(lCln Ihe same 

mdhodology usd by the >enlt:ncing judge. The approach taken hj (h,'m is (0 assess 

whether in all the circumstances of the ease the sentence is one that could n:aSlmably 

Ix> imposed by a scmcncing judge or. in other words. that the semence imposed lies 

within the permi,sible mng~ [Sharma v Slale ]20151 FJCA 178: Ai\U48.2011 (3 

December 2015)]. 

[50] lkfore paninl; with this rul ing I wish to point out thai the drafting of appeal grounds 

has left a great deal to be desired. As staled in Sitatnlu ,. The Stale 12006] ~·JCA 13: 

AAUOO24.2003S (10 March 2006) the counsel seems to ha,·c adopled a 'scalier gun' 

approach in dralling sume appeal grounds. In Pal v Slale [2020J FJCA 179: 

AAU145.2019 (24 September 2020). I made inter alia the following remark> on 

dr .. fting ofappt:al grounds. 



110J Lord Parl<n CI in Praclice Note (Crime: Appli(:atiom (or Lea,-e to 
Appeal) fl970j I WLR 6tjJ rrmimkd CQunwllhat 'it is use/e.II 10 aprea/ 
.... ilhout wunds and that Ih,> grounds should k .Whs/(Jnliated and 
particulari:ed and nm a mue (iJfmula '. Thoufth .... hal degree of particularity 
iI required may 001 be capable of precise definition Ihey should h,' delai/ed 
enough 10 enable court 10 idell/ifi" dearly the malfers relied up",n. 

fll] It is (he dill)' of Ihe counsel in drafting and arRuing ground,· of oppea/ 
10 ael respon\ihly and nOI 10 make s .... eepinft and unju.~{ijied allacks on the 
.Iumming-up of {he trial judfte unless such oll{1(;ks , ·an be justified {ride 
Mon-on (19i6) Cr ApI' R lJr.}. Tim.,·. ,·oume! should not sell/e "r .Iign 
grounds of appeul Un/e.I·.'· Ihey urI' reasonable. ho ... same reo/ proSpeCI of 
success and are such lhal h .. i., prepared 10 argue before Ih,' COUrl I.-ide 
paragraph 1.4 of /he ·A Guide 10 Proceedings in {he Court of Appeal 
Criminal DiI·ision ("the Guide) puhli~·hed in 77 Cr API' R lJl:ij. 

{llJ Du ParcqJ in Fielding (1938) 16 Cr API' R 111 said {hal 

"il is most lmsO/i.~laclory 1/"'/ grounds of appeal should be dra .... n .... i/h 
such rogucneS.1 Grnurui ~ i., in lhe following terms: ·"Thor 111£ 
judge failed adequalely 10 direcl lhe jury WI ro the faw (lnd evidence 10 
be consid",,'d by Ihem·· 

·If is nol only "lacing an UlmeceJ~·ory burden on the court 10 mil it 10 
search Ih" "'gh Ihe ~·I'mming-up and Ih., transcrifN of Ihe "..idcnce w 
lind out ,..llOt Ihere may m' 10 be complained of bill il i.~ a!.m unfi,ir 10 
Ihe prosecution, ,..ho are <'nli/It'd 10 knoll' ,..hul case Ihey have 10 meet. ' 

[23J In Singh [1973J Crim LR 36 lit., Court of APlNal dre", al/t'n/ion 10 Ihe 
danger af extracting senUmCeJ from the summing-III' 0111 of eOn/at ... hen, if 
lhey had been qlwted in con/exl. they "'olild hal"(' been unobjectionable. ,vico 
(197ll Crim LR no .I·imilarl), .1/011'.1" Ihollhe lerm.l· of any mi..-"iree/i,m relied 
upon mus/ be set out in Ihe graunds. 

f2 oS / While Ihe gr,mnd., 'if "p{J<"ai .,ho,,/d he rea.,-orwh/e full. coun.\e! slum/d 
n,,1 go to Ihe "l'pO.ljlf' exlreme and (J...,rloading Ihem {,·ide i)·bus (1983) Tire 
Times. 23 FehrlO1ry 1910/.ln James; Sdb pl20161 EWCA Crim 1r.39; {lOJ7J 
Crim.L.R.228 Ihe COIII"I warnt'd thai if grollnds of appeal are inexcusably 
prolix al/d 001 col/solidated . an application for le",·e 10 appeal mighl be 
reftlsed on Ihe basis tiull no grOlmd "as identifiable. 



Order 

1. Leave to "ppo::al against conviction is rdll$N. 

2. Leaye to appeal 3gainst sentence is refu~d. 

FIJI 

u.stict C. Pnmlllilak .. 
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