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[1] The appellant had ocen charj,;W in the- Magistrate's court of Su~a e-xencising extended 

jurisdiction on a 5in~lc count of aggra\lI.ll..,j robber) ... "(mtnu)· to section JII(IXa) of 

t~ Crimes Act. 2009 commincd On 25 I'ebruar) 2015 at I\abua in the Central 

[2] Upon conclus ion of the lrial. the !carno:d \lagistrnt ... had COn\ ieled the appellant as 

charged in his judgment daled 15 ~mber 2017 and sentenced him on 24 Janllal) 

2018 10 07 years and 11 month, of imprisonment with II. non-parole II'T!11 of 07 yean; 

and 04 montllS. 

, 



131 Tho: uppdlant ho:ing dissatisfied with th", conviction and ~nt~ncc had handed 0'"Cr lin 

untimi:l), petition of appeal on 23 ~larch 2011( 10 Iho: Fiji Com.'t:lion Service "hich 

had reached Iho: CA regist,} on 17 May lUI R, "The dday is al'loul II month. He hud 

~ubmincd an application for bail pomdinl,) appeal and amnukd ground;; of appeal &om 

time to timt'. "The Legal Aid Commission on II lui) 2019 had submitted an 

application for extension lime and Ihe appellan(s affidavit followed by llJlI~nded 

grounds of appeal and 'Hitt~n submissions nn 07 October 202{). Bail pending uppeal 

had not h«n pumlCd by the i.AC. The respond~nt had filed its wrilten submissions 

on 1 5 October 2020. 

[4] Presently. guidance for the d"'lennination of un appl icat ion for e\t<:TIsion of limc 

within "hich an application It)' lea't 10 appeal ma) bt filed. is givcn in the dtdsions 

in Ra~lku, Sla lc CAVOOO9. 0013 of2009: 24 April 2013 [2013J ]'JSC 4. Kumar " 

Stitt: Sinu , Stllr CAVOOOI of2009: 21 Augu,( 2012 (201211 JSC 17 

[5[ In KlInlQr the Sllpreme COU" hdd 

'(I J Appdlat., Cf/UriS examirH' ]ire fat'tun b)' >I'Q}' uf a principled approach It) 
fIlCh applieul'ons, 11Io5.>Joctor .• are: 

(i) 1M reu."'''for IIr failure w file "'lIhin lime 
(il) Th~ f""glll oj Ihl' dcla)', 
(iii) Whelh", I/ft'r.' j:.' (I grmmd of meril i",'lifyjrlg Ihe "1,{X'"ale e,,,,rl\ 
comjd~ratjon. 

(j.j 11'hi!rc /here has be~n sulmunllal ~Ioy, no"~IMI"$s is IIN'rt a KffJund lif 
appeal lhu, " 1/1 prQ/whly wcceed.? 
M '['iml' is enlarged, willIiN' Rt"P<lnlk'll be un[airl} prtjudiurJ? 

(6] Ra\'u/.:u the Supreme Court fu"her held 

{hest faclors may not bI' 1If<{·t'.Hurily rxhausli .... , hul Iltey are e.>rlUl'l/) 
eonl'l'n;I''l1 yurdmeler 10 anns lhe lII",il of an uPt>!iealion for e'lfarKelm'nt lif 
11mI'. L'ftimult'l) il is for IIw CfJllri 1(1 uphold ib ,,"'n rules, ... hilt af .. uys 
emku>Y>uring 10 a.'Qid or ""Jrt.~~ '11'1) Kra.· .. 'ni"" '''e/!: lhul miRhi r"SUII from 
1M Siriel "pp/ic(JIion of Ih .. n,f~,,' "f co,,,/. 

[7[ The remarls or Sundaresh Menon Je in Lim Hong Kh~ng l ' Public Prn"'culor 

f20061 SGHC 100 ~hed SOtll(' rt'IO<l" light as to 001-\ tho> "PJKllate «HU1 "onld 1001.: al 

an application for ""'tension of lime 10 app"al. 

·(aj ...... " , 



(h) In parlkular, f should apply my mind ' I ) ,he lenglh of fhe dc/a), Th., 
suificien<y of any e:>eplunmion gil'l!n in re~peCI of Ilw delay and Ihe pro,lprel,l' 
in Ihe (lppeal, 

(ej These farrors are nOI 10 be considered and ('\'alual ,'d in a mechanistic 
... a) or as /hough Ihey af<' neces,mrily of equal or of liny par/icular 
imparlance re/mil'(' III One lIIwlher in ewry ,'a~'e. Nor Ihould il be e-:>epecled 
Ihlil each oflhese foelOrs will be considered in aaelly Ihe same manner in all 
cases, 

(d) Genera/I\'. where Ihe delay is minimal or Ther., is a comcelling explanation 
(or II dday. il nUl" be ""prop,io/e 10 ,mbjet'/ Ih~ "ros[!<!cl,,' in Ihe tlWlil to 
rallwr I.,~s ,-au/iny tlum ",ould be approprillle in cose" o{inord'IIl11e ddllY or 
dt'laf' Ihat haI 001 bet'll enlirt'll' ,wlilk,eloril\, Heltlinl'd 

(e) II ,muld I'ddom, if n'er, h~ tlpproprillle I" ignore any of Ihese ji"'I0'" 
be,'ause rhal ",ould Ulldermine Ihe principles Ihm a pari)' in breach of Ihese 
rlileI has no alilOma/ic enlil/cmen! /0 an ('Xlension and Ihal Ihe rille,,' and 
Slalllles arr expecled to be adhered 10, II is only in Ihe de5l'fl'ing cases, where 
il is nec.'ssary 10 enable slIbsramiaijllstice 10 be done, that Ihe brcach "ill be 
excu.\~d ' 

[S] Sundaresh Menon JC also obserl'ed 

'27" . . " " , It virllla/ly j!oes ",ithout .\'{Iying thai III<! procedural rules and 
lime/lnt,,,- sel alii in The rt'lnanl rules or lillllUles are Ihue 10 be obeyed. These 
rilles and lime/ah/e .• haw been provided for wry good rea.'OtlS but Ihey are 
Ihere 10 un'e Ihe "ntis of juslicc and nn! 10 frus/rale them. To ensure Ihm 
juMic., is dOlle in cach ca~'e, a measure oj flexibili/)' is provided ,1'0 Ihal 
Iransgressions can be excu.<ed in apf"0priafe cases, II is equally deor IIwl a 
f'l1rly ueking Ihe COllrl 'S indlllgen,'e 10 Hcuse a breach mils/ pUI jiJrward 
n1fident malerial upon which Ihe .-OUri maya,,'/, No par/)' in brea.-h oj .weh 
fIIle:! ha} an entillememlO an eXlemitm "flime, ' 

[9] Under the third and founh factor.; in Kumar, test for enlarg~m""t of time now is ' rul 

pro ' peci or s u cces~'. In Na, ila \' State 12019] FJCA 84: AAUOOO4.201! (6 June 

2019) the Coun of Appcal said 

'/23/ In my rieli'. Ihaefore, the Ihre,"hold jar enlargement of lim~ "Muld 
logically bt, higher Ihan l/rlll df leal'<' 10 aptx'al and in drder 10 OblOin 
enlargement or eXTension of lime ,h" ap~llam mllSI Jatisfy Ihi~' COllri that hi. 
appeal nol dnly has 'merils ' and wOllid p"'hahly slIcc" ,'d bill also h,u- (I 'real 
cro'Peel ,,(.~ueee,fS' (see R ~ Miller [2001] (K'A 56 (I March 10M) (In any <if 
Ihe gtmmds of tlppeal , 

Length of delay 



[101 As already stated the deJay is about 01 month and l-ould Il<' txeused as the appeal had 

been submitted by the appellant in person. 

[IIJ In Nawalu , . State [2013] FlSC II: CAVOOI2.12 (28 August 2()13) the Suprtmt 

Court said that for an incarcerated unreprcsented appellant up to OJ months might 

pcNuadt a Court \() con,idtT gnmting kaye if other factors arc in his or her favour and 

observed. 

'In Juli"" Miller " Th e Stute AA U0076 07 (23rd OclOba 2007) Byrne J 
considered J mOil/lis in a criminal mafia a dela) period ",hich could he 
considered reasonable 10 justify The callrt wantinK leaw' -

1121 Howe'~r, I al,o wish to ",iltrale Ihe comments of Byrne J. in Jul ien Miller v The 

Slate AAU0076107 (23 October 2(07) that 

' ... Ihallhe COllrh !wl'e .mid lime and ago;n Ihatlhe rilles of lime limits mUST 
he oheyed, OIher • .-i,,'., Ihe 1i.51_'- of IIle COlirts would be in (j stale of chaos. Th.> 
law expect., liIigIJllt,j- and "ollid-be appellants 10 exercise Their rights prompll) 
and cerlain/y, as far a.,' nOlice,'- of appeol are concerned "-ilhin Ihe rime 
prescribed by The rde,-anIIrK;sIUlian. -

Reasons/or rhe dday 

113) The appdlant" s exco"" for the dela) is that hi: had haoded over his appeal to Sova 

Comx:tions in time blll it had hel'Tl miRplaeed and he had to sobmit a f""h appeal 

which "W; late, The appeUant had not memioned this position at aU in the appeal he 

had handed over to Correction Scn.·ice on 13 /l.larch 1018, Thus. the explanation for 

the delay is not credible, 

Merit!> o/the appeal 

[141 In Sl:it~" Ramc<h 1'!ltd (AAU 2 of 2002: 15 November 2002) 1his Court, when the 

delay was some 26 months. sfaled (quoled in Waqa v Slate [20i3] 11JCA 2: 

AAU62.2011 (18 January 2013) that dday aloo~ will not do:cide the matler of 

~xtension of time and the court would consider the merits as well. 

"We hal"(' reached The conclusion Ihar desuite Ih~ eXffssil'e and ,,,,explained 
delay. Ihe ,-Irenglll of Ihe g...,lIml, of al'pe(1/ "nd Ihe ah"-e,,a or prejllliia are 
,mch thlll it is;n the interests of justice that leal"(' be granted to the applicant. " 

, 



(ISJ Tht'refo.-." 1 ,,-ould prlX .... -d to oonsidcr the third and fourth factors in Kumar 

regarding the merits of the appeal as well in order to consider \\l\(1htr despite the 

dda~ and tbe absence of a ~onvincing ~xphUlation. the prOSpC'CIS of his appeal \\ould 

warrant granting enlarg~ment of time. 

[J6] Th~ grounds of aPP<'al again,1 con\ietion and sentencc urged on behalf of the 

appellant are as li.,llo\\s, 

Con .. ;c/;on 

'/ Tho, ,"', I"<lrned frj,,1 jllJt:e erred inla ... and infiIC/ "Mil II<' fi,ilf'd 10 
d,recl himself ;n line Kilh 1M 7ilfflbul "'arnj"g in lermf 'if itkmifiealion 
f"'jdf'n,:f', 

1 71wf lhe bo'or"l'd Irial jud~ erred in/ow and mfuci 'n <'"n"lelint: 1M 
Uf'!",1I0n/ afia tXccplll1t: tI.'id"nee from lhe Slale ,..klll"" 'am" cOllld 1101 be 
relied U{JQnl" l'ttCUre a cn""ierion. 

s"menCC 

J. Thai/he learned Irinl j/ll:lg" err"d jn law and in foCI III )'!'Illnldng Ihe 
appt'/Ian/ ... hlm adopling On InCOrreCI tariff Ihu.' mak;n~ his senlence f",,,h 
<lnd excessil'e 

[17] The facts of tile ca.'" "" >U1Il1'Ulfise<! b, Ih .... Magi>Ir81e 8RC a.. follows. 

'J/ The ulleged rllbbo'r) loot P/OCf' on 15 110lj 01 ,'"obI/a Sen'ice Slalion 
.. ""re 1M InOMy of lhe C(lshil'r Ii as ",bbed. According I" ,l/unika (PW-I). "n 
employ,'e. an iTau/C/.'1 lIIall tmtred I"" .hop allh,' sen';ce slUr;"n 01 aboul 8.JO 
pm ,,"d jUIllpt'd Ol'er Ihe rashitr's cmmlf'r. S/w ... as III Ii'ork inside III<' ,hop. 
He wm "Wiring a black Jad;l.'I. rhe "'iIM',' fUriher said IluII I/U' iT (lutei man 
pulled OUI a pi"ch hur /ram his jackel and poimed il '" Ihrm. He I,,,,k th,' 
m"lIey from Ihe COlIIl/a, jumfli:ll O"er again and left the l'/lOp .. 

11 HI The manager of the serv ice station had confirmed thal cash \\onh S2288J5 lxlonging 

10 Pacific Energy Company had been lost. 

OJ" ground of /lppt'(ll 

119J ~ e,ideocc o f the appellant's identifkation was as follow". PW2. fito \\'aqa'ou 

"ho had gone U> tho' shop at the ~nice station had seen the appellant entering the 

shop, jumping ove' the <;ount"r ~nd tllkins cash from the cashier's till. Aller toking 

; 



1IlOIlt'~, the appellant had jumped OI'"r the counter again and left the shop, llk'~ hoo 

been CfK)ugh light insido: th" ~hop and only a glass had separated the ""tne~s from the 

appellant. lie had obso:r.ed the ~ppellant for aoout ono: minute. The ""tness had 

known the appdlant and used to call him b~ hi.~ nickname Madula. Uoth had lived in 

the: same area in Nahua Ihree years ~for" Ih" appellan t had left Ihc at(a. The "itn,,!i.5 

and Ihe appellanl used to play rogb> "v"ry "wning after school. 

[20J ?W3 "ho \\"3.'1 an employee of Ih" sen-ice Slalion iilling a vehicle on the W} in 

q~lion had seen a perwn ",-earing a jackel '""Tllering the shop and jumping o\er the 

counter, Having slOppo:d filling, he had go"" towanls thc shop and seen IMt fl"rson 

taling money from the cashier', cupboard. The lights inside the,;hQp had been on and 

th" inlrud.....,. ",as holding a pinch bar in his hand. He had obsel"\ "d tho! offender 02 

m,,(o:rs a"a> and idcnlified that pet"1jQIl as the appellant kno"n to him as Mooula, Ik 

had koown him for iO yean; as Ihe appellant was residing on Ihc opposite side ortbe 

road where the witness resi&>. Thc} used to hang around together fur long periods o f 

time. 

1211 lk appellant had !lOt disputed the fact that that he was k.oo",n as ~Iadula. NCllher hoo 

he denied lhal ho! was kno"n to the' aoo\"t",o wimessc:s. Ho\\c,·er. he had denied his 

in,ohement in the robbery. 

[22) The learned Magistrate had eon<;idered th" issue of identilic3tion of the appc:llant h> 

I'W2 and PW3, referred to and given his mind \0 Turnhull guidelines though he had 

not reproduced "1 umbull judgment or its guideliTll.'s in his judgment. I lis reasoning is 

a.~ 10110",'5. 

'~I ............. BUlh ... ·lmf$SI.'~ ,aid rhalthe lighlS Mar un insldf lhe ~ho" it "m' 
.till doing h""lm's$. Th/!re(ure. ,hut! .• h",,/d be suffil"lem light Iii idemify a 
person. The distanct! "'US "tr)' ,horl jrom the 114"0 ... iIMH/!.t. 1'11'1 ... a.· 
pr"pured /0 buy s()mt'lhi"J.:from tM rouma ope""J 10 OUi.SIIW There "'us un!) 
a glass jn he, ... un. PII) ... as o"ly (ll11Wtfrs a .... ay. IJorh ofllH-re .... it1l('n"~ 
soid lhal aboul lhe "'" .. IhfY obsen'td and lhee has hefn IlOlhrn~ 10 dislufb 
lheir abun'atiol! M'If<'(n-er. lhe 1\10 K'illU'sse.' km-w Inf ucC"u, .. d prior 10 11"" 
i"ciJem. Th<!rejore. lhe pm,,,'cUliol! ha .. prorf/l the id.,ntllkall"" ,,[ 1"'-' 
accused beyond reasonable doubt 

, 



[23] Therdore. as far as PW2 alld PW3 are concerned it was a case of recognition of a 

person they had known for years by his nickname and spent a lot of time with him. 

The fact that the appellant had been serving a prison selllence in between docs not 

take away the credibility of their idemitication. 

[24] The appellant had relied on Korodntu v State [2019J FJCA 193: AAU09O.20!4 (3 

October 2019) where the accused W<lS primarily challenging tirst lime dock 

identificatinn on the basis that it is unsafe and unsatisfactory and reliance placed on 

the complainant's 'mistaken' dock identification by the High Court has caused a 

substantial and grave mis.:arriage of justice. 1I0"e\'er. the identification of th .. 

appellant was not bas.:d on first time dock id.:ntificalion hut recognition of him hy 

t"o witness .. s "ho had known him for ]cars, rhercfore. the two-tiered test formulated 

in Korodrou need oot be applied here. 

[25] Therefore. this appeal b<TOund has no n-al prospect of success at aiL 

0]"'1 grOlHld of ap~al 

[261 The appellant chalkngcs the e"idence of PW2 on the basis lhal ~ i.e. the appellant 

had hem serving a sent.:nce of 09 years of imprisonmem since 2009 and therefore the 

witness could not ha\'e kno"n him for thre.: ~ears hefore he ldl the ar"a.lhc current 

incident had happened on 25 Februar) 1015. Had t~ appellant been ,.:rving a 09 year 

tenII of imprisonment since 201N. he may possibly n01 have btxn out hy 1015. Or. he 

may have b.:en released after sen-ing his sentence with the benetil of a 1/3 rcmission 

b~' 2015. Howe\-er. he had admincd having b.:en arrested for this incident while b<!ing 

with his girlfriend at Narere which m.:ans that he had b<!en li,ing in the community at 

or about the time of the mhbery. -lherefore. his asscrtion is open 10 suspicion and in 

any e\'COl it docs not appear from the judgment that h~ had suggested this position as 

he has fOnIlulat.:d lin the appeal to rW2 and substantiated that with any material as to 

his pre\'iou.' imprisoruncm. In uny e,~n1. the three ).:ar period of acquaintance v.ith 

the appellant described by PV.'2·s may not ha\'e ~n immediately before the incident. 

, 



127] The appellant also eritieiSo.'lI the identificallon e"idenc:(o of PW3 00 the basis l/lat ~ 

had not secn the intnKkr's face from outside and not gi"en an) descriptions oftht> 

person he knell as Madl.lla. Although I'W3 had not So."->t1thc fae..- when he \las filing II 

vehicle he had dearly seen the appellant's face at dose range when he obr.cned him 

n:mol'ing money. There was no need for him to give descriptions of the appellant who 

he /lad known for 10 years unless the uppdlant challenged him on tllllt fron\. 

[28] Tho;: appellant /lad not denied that PW2 and PWJ /lad known him before the irn:ident 

(29J Therefo,"". Ih.>re is no real prospect ofsucecss of this ground of appeal. 

0).-.1 groMnd of apfWal (s .. nttnu) 

130) Further guidelines to be followed for Icalc to appeal when a sentenl:c i., challenged in 

appeal are \lell ""'Illed (Iidc Naj ~u~ v St~te CAV()()lO of 2013: 20 No'ember 

2013 [2013] FJSC 14; HoustI" The King [1936] HCA40: (1936) 5S CI R 499. Kim 

N~m Bile \ ' The SllIU' Crimio.1[ Appo::al N".AA( OOI5 and Chirk King YMm I ' The 

ShitI' Criminal Appeal No.AAUOO9S of ]011). The test for lealc to appeal 15 nol 

whether the sentence is wrong in la\\ but wbether Ihe grounds of appe-J.I against 

sentence are arguable points under tIM.- four principles of Kim Nom BaC's case. for a 

gruund of IIp~~1 filed uut or timt 10 .,., cun~idfTl.'d ~rg\lllhle Ihtre mIlS! ~ II real 

pro~p«l..,r it~ s uece~ in >t ppota l. [he afo~~id guidelines are a~ follows. 

(i) Acted upon II wro"K prlnclpl". 
(ij) AI/owed nlranrOllj or Irrdr.-Ilnt maller.1 to guide or affi'cl him, 
(iii) Mi~tfl"k the faclS,' 
fiv) Failed to take Into uccmmt some re/em,,' considerUlion 

[311 [be Leamcd. Magistrate h.:Id applied tlte sentencing tariff set in \\ i~e " Slate 1]015) 

FJSC 7; CAVOt:104.2015 (2J Ami ]OL5) ie 0810 16 ~ears of impnsonmenl:md 

picked lOC slarling point al the low~r o:nd "f OM years. He had not en/laIK:t:d tbe 

sentence OIl accoulll of IIny IIIlGrJ'atin!\ features and after the period of rcm:md wa.~ 

taken into occounllhe ultimale sentern.~ had been 07 )ellN and 1\ m()nth~. 

8 



1321 1l\I' afllX'lIant had deemed the sentence to ht> h~",h and excessive on the basis that the 

tariff was 18 months to 03 yeaT5, 

(33 J The tariff in Wis" was set in a situation wh('J'(' the ae('used had been engaged in oome 

inva~ion in the night with accompanying viok'nce perpetrated on the inmates in 

commining thc robbery. Thc factual background in WiSt' was as follows. 

"[5J Mr. Shiu Ram waS aged fJ2. He /ired in Na,~inu and mil a ,5mall re/ail 
gr(K"ery l'hop, He closed hi-< -<hop a/ IlJpm "n IfJlh April 20/0 He had II 
pai'lful ear ache ami went IV bed. He could nUl )'leO'p because of Ihe pain. He 
WaS in Ihe adjoining fj"ing qUllrlen with hi.,' ""ife and a 12 year old 
gramidau ghl er. 

{fJ/ AI omund 2.30am he heard the .IOUmi ofsmruhinl: winoows. He wen/ to 
inrestigOle and .Ia ... the door of his house was open Three persons Imd 
enlered. Th,. in/rrld.-rJ "'ere mask,'''- jnitially Mr. Ram "'as punch,'d and fell 
oown. One intruder Wt'nt up 10 his ",ife holding a Imife, demllnding her 
jewel/cry. There '.-as a skirmislt in which Mr, Ram was injured by Ihe Imife, 
Anorh", of the imrudus had an iron bar. 

[7J The intruders gOI away wilh jewellery worlh $550 ami 5150 cash. Mr. 
Rtlm wen! to hd.lpifal for his injurit>!!. He had bruises tin hi,~ ,'he,1 tIIulupper 
bad" alld a deep ragged laceration On rhe lt1t eye area uroulld /he eyebrow, 
lind anUlher /(Kerallon on Ihe riJ;!hlfof<'head. The left eye area W(l,5 SIIlched. ' 

[34] It "ppears to me that the factual scenario in this ca,e is much more serious than simple 

',~Ireel mUAAinJ;!' where 5Cm~ncing tariff had been recognized !G 18 months to 05 

ycars and even more serious than 'A/lacKs aJ;!ainsr /Oxi drI .... r)" "here the sentencing 

tariff is between ()..I y~an; to 10 years. However. it is som~"h31 less serious than 

'home im'rJ}';on;n Ihe nigh/ ' as espoused in Wi,e (08 to 16 years) 

Slreel mugging 

[35] In R~g'lUgau \' Stale [2008] F.1CA 34; AAUOlOO.2007 (4 August 2008) the 

complainant, aged 18 )~ars, afwr finishing ofT work was walking on a back mad, 

when he was approached by the two accused. One of them had grnbbcd the 

complainant from the back and held his hands. "bile the other punched him. Thl'Y 

stoIc $71.00 in cash from the complainant and fled, The Court of Appeal remarked 

, 



'Ill) Robbery wifh "iolencc is considered a serious offi'lIcc beCalLle Ihe 
maximum p<'flUll), pre.~cribedflJr Ih;s ufjellce is lifo impri.lOllmenl. The uffence 
of robbery ;1.10 prevo/em in Ihe cummunity lhol in Basa ~ Tht' Siale Crimillal 
Appeal No.AAUOON of }OO5 (U !lIarcb }(){)6) Ihe Courl fH.Jimed UU/ that Ihe 
lewis of sentences in robba)' CGJ<'." .,houM he bosed on Ellf?lish aU/horilin 
rmha Ihan IhoJ<' of New Ze,,!ond, a"" hod been IIw pre rio"" (1riK'l;ce, heeoli.,·e 
Ihe senlellce pru\'ided in Pen"l Code is .Iimilar 10 Ihal in English "'gisllllion. 
In England lhe s,'mencing range dqu",d~' on Ihe jorms or c(l/,'gories of 
robbery 

(J}J The lead;ng Engfi.,·h lIwhoril)' on the sentencing principit's ami .warting 
poill/s in case." "fMreel rohbery or mugging is tlw case of AlTomey General'.\ 
Refuel/US (Nos. 4 amI 7 "f ZOO}) (Lobiral/, Sawj'el'l" and James) (11w so
called 'mobi!e phonn' judgment). The ",micular o{fi'nces deall in Ihe 
judgmem were ch"rac/eri::ed by serious Ihreats of rio!rnce and hy the use "f 
weal''''''' 10 imimidale; it was Ihe demem of·.,jolence in Ihe eOurSe of robhery. 
wther fhlm Ihe simple theji of mobile lelephones, Ihlll justified Ihe ~el'erit)' uj 
Ihe ~'emel1Ces, The coun said tlwt, irre,\peCli,'e "f Ihe '1Ji'ttder .~' age Wid 
previous record. a cllSlodial .\,'nlence would he Ihe co"rl 's only opfion for Ihis 
1),1''' "f off_"'ee unless thae "'ere excepliofllJ! circum,tmu:e", 'lIId forther 
,..here Ihe rrurrimum pe"alty was life imprisollment: 

• The "'t'ntencillg hTackd "'(H 18 months or 5 U tll'l". bill the /lrmer limil 
o{5 rears might not be avvrQl)rigtc 'i{lhe of1i>nce.1 are commilted by 
an ofti;ndu who has a IIIlmber o{rre,'ifJul ton\'idionl and iflhere is a 
SUbSlall/ial degree d{ .. iol"",·~, o~ i{ liter? I,,' a i><lrtiClilarly large 
number o{o/'&nce.,' eommilled'. 

• An offence ,..ould be marl' .,'er;"",,' iflhe "inim WlU' .... ulneraMe because 
of age (whether dderly or pmngj, or if il had been carried mil by a 
group of offrnder,~. 

• The fact 1M! offences oflhi ... ,wwre ,..ere premlenl ,..".,' a!.\O 10 be 
/reated (1,5 an aggrm:alingfealure, 

[361 The sentencing tariff for street mugging was once again discussed in Tawake ,> Siale 

POI9] FJCA 181: AAUOO13.2017 (3 October 2(19) "here the complainant was 

going home at about 4.30 p.m. "hen the appellant with anotl\t:r pcr,on had calb:l him 

and as~ed for money and when lold that he had no money. the appellant had hit him 

with a knife and Ih~ oth~r had assaulted him with an iron rod. After assaolting the 

complainant the appellant had taken $20 from him and ruo awa,. Th~ Coun of 

Appeal hal'ing diseu.>SctI Raquuquu and olh~r decisions said as follows. 

'(35) The adoplion of the tariff in Wise (Supra) does '101 seem 10 be 
upproprime 10 Ihe pre,~em ca.~" <l.I il ikJes nO/ come wilhin Ihe nUlllre of a 
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home inrmion ('alef!.ory of af!,KraI'Gwd rohlw!), and j,t" situatiOI1 ... hkh ... uuld 
cume lIilhin liw I)P;! of slreel mugging ""!le!l, CamiderinK Ihe objeclive 
st'fiousness of Ihe offending und Ihe degree of culpability. fh,> harm und lOIS 
caused 10 Ih,> complainant il ... aliid be appropriale 10 fallow Ihe semencinf!, 
pal/ern .l'uggesledfo! imloncrs ofsrreel mugging 

[37] Again the Coun or Ap(lt'a\ in O"tiHI't' \. State [2020J FJCA 1; AAU7t.2017 (27 

February 2020) dealt with a casc o f strcct mugging in thc following tmns. 

'[15J The learned single Juslice of Appeul. ill gil"ing lean' IV "Pl'ea/, 
dislinf!,uished fuels ill Wa/faee Wise (sllpru) .... hid, inl"o/wd u home in.-asion 
as opposed 10 Ihe facls in Raqal/qau v Siale flOOSl [JeA ).1: AAUOJOO,200~ 
(0 .. Allgll)"/ ]OOfl). where aggwmled r<Jhher)' IH" coli/milled 011 a Muon on 
Ihe slreel b)' ( .... u oeeuwd using IO ... ·/Hd "k".s;i'ol ";olel1('e_ 

{J(;] lAJ", Ihf<'shold robbery .... Ith or ... irhoUi less physicoJ "ioienee. is 
soml'fimes reftrred 10 (IS s!reel-mugging informally in "omman parlam·e. The 
range ofsenlence fOr tlwt tlpe ofoffimce Wl/I' ,"1'1 01 eighleen monlh,' W Ii"" 
rears by the Fiii COIlff otAppeul in Raqauqau '.I' ('use ("'pru)_ 

'flY) Upon a conslderullon of Ihe maflers, as sel-OUi obow. J a'" of the I'iew 
thot the leorncd Mogiwra/e ",,,I octed 0 ufH'" ,,-ranK principle ",hen he applied 
Ihe /orijfsel jfJr un enlireiy dijferml iYll,'~or)' of cas,'s 10 lhe facrs of this c(lSe. 
"'hich im'olred a 101l··lhre,>'hold ",Mery co",milled on a Slreel Wifh no 
physical rio/rna or weapons. Whel1 the learned Magi.t·INlle chose Ihe wrong 
.wmencing range, Ihen errors (lfe bound 10 gel ill/C' every olhu ll.IMCI oflhe 
semem;ing, inc/lld'ng Ihe seier/ion oUhe s/arring point: con.ideralion o[lhe 
agvru,""Iinll lind ",,(il:u(ing (aclOrs and so fOrrh. reSullim! in an e""nwal 
unlu..-(UI_, .. mence 

AI/act. againsl/axi dri,·a.! 

[38] The ue<.eision in Sta te v Ragid [2012] FJIIC 1082; HAC 367 or 368 of2011 . 15 May 

2012 whcrc the accused pleaded guilty to a ~harg<,s of aggravated robbery cOn!rJry \0 

section 311 (J) (a) or Ih<, Crime's i)(:ete<' 2009 and the oni:nce fonned part of a join! 

anack against three ta.~ i uri,ers in the course of their ~mpto~menl. GO\Uldcr J. 

examined the previous decisions <IS fnll"w~ and took a starting point of 06 )ears of 

imprisonment. 

'{{OJ The maximum pelUllly for aAAra"U1ed robbery II 10 year.>' imprisonment. 

{11} 1n Slule ~ Susu {lOIOJ F.JH' 226, a young "nd " firs/ lime offel1der 
who pleaded guil/y 10 robbing a laxi driver wo.' sen/em'ed 10 3 )'<'("s 
imprmmmem 
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lUI In Slal~" Ttlman; {}OJlj FJHC ~25. Ihis CUll" s/uled lhat the 
,.-enlent'~_' jiH' rohIH-fY of laxi dril'us fanK" from -I to 10 years imprisonmenl 
dl'{Wrulmg unfurce //Jed or Ihreawm'd, afiu citing Joji Sntu ~ State [20031 
IIAMO-IJS 03," and Penias; Let I ' Sial .. {J993} AAU 3 92 (<<pfHAC 1691). 

/131 In Slat .. I ' Kotobala.'u,(' 01'$ Cr Caw No HAC-I3 I(Uk) Ihrel' you"K 
offetukrs ... rrc sentenced to 6 yeurs imprisvnml'nI, ufter lhey pit-wed KUill) /0 

aggr«.-al .. d robber) J/aJ;/.:an J. «fi"r citing Tagkd; & Anotlrtr 1L4A 
0 /920/0 (/-iJUlflMl). Viliktstl ll.4.4 6-1 ().J and Mtlnou HAC 0611010, laid al 
¢. 

"I'iolem robberies vf IrIJn1P1"1 pruvider.f (""-' Ihl')" raxi. bus or l'Qn 
drh·u.i} are "ot /'rimes Ihar should resull in ",m_ "U...ruelil.! JMlenccs. 
despilf the )Ymth Or g')()(/ Jin)SIX'CIS of Ihc per}X'lraIUr$ " 

{J-I} Similar pronouncement w,~, mmk in Vilikl'stl (supra) b) Gain J ((1., he 
IMn was): 

"ViQ/enl and (JFmed robbtr/tS oj t/IXi dri"",,' OT/! 1)11100 frequent. 111f! 
Ill,"fi indusl') .• erlU Ihls COIIIII')' ... ell. II p"Jl'ide., a chtop ";laI link in 
shorl and medium hoal tr(lI/spar( _ _ TIl" ri.,k of personal harm they 
takc l'l"e')' day by slm"ly Roin/{ ObuUl their ;m.~Im'ss con only he 
(lr1tl:iioraled hy harsh drll'rrt'" ,Wtrienn'.\' tlul/ might inslill in 
prOSlltclil"(' mugger_, Iii" knOll ledge lhat if Iht')' hUr( or harm u taxi 
dril'<'r. thl'l" "'ill r fce;'·", u Itn~fh) ferm of impriH/nmen/ • 

(391 SI. .. le,' Bola [201"1 ~JIIC 274: H.-\C 73 of 2018. 12 April 2018 follo"ed the same 

line ofthiru.ing as in Ragle; and Gollnder J. SllIlcd 

'/'11 The purp,,-,e ofsen/cn"", Ihm applies to yOll is /)oth spedal and gene",1 
deterrencc if lhe lari dr;>'''r< ore to be pro/noted aRainsl ,fun/on disregard of 
their "ufery / hUl'e not losl sight I!( tile fOCI Ihal you fu,I'C taken reJponsibilily 
for )"(1111' """dlU't by pleadinK 1-:";/t,' 10 the offinee / wm,ld ha.¥! scnlenced you 
10 6 )"e(JfS impriwnmenl bllt fi" p ... r early guill, .. pI,-'a .. 

[40] 11 was held in I r~a' Siale 120201 ~JCA n: AAL81.2016 (15 ~lay 2020): 

'/1 ~I it ap{X'(1n lhot the ~'ellfed ran~e of sentencin/{ Illriff for o1fence,~ of 
l/ggru"i/led robbery uR(Jinst pruI'iden of Sl!rI"i"e~ of public /lIJ/lIre ineiuding 
tu;ri, h!.s and "a" dri>'/'fs is Q.J yea" 10 10 yelln olimprisQllment subjeci /(l 

aggru"mi"R and miligoting circum.,lances and relemnl serlttlle"'.': /o""s lind 
f"UC'iCfS. 

14 1 J Therefo ...... picking 08 )",ars as the slanmg poim by m., Ma~istrale based 011 II -i~e rna) 

demonstrate Ii semcllcillg error. withollt ool\c'cr having a real prosp..'(;t for the 

appdlanls \0 succeed in appeal rellard ing his final S('/Ilcoce. 
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[42[ How",,,er. I mu,t add that this case or cases of similar facts and circumstances cannot 

and should OeyCT be trcated onl) as 'street mugging ' cases. Neither could they be 

equated to 'attacks against ta.xi drivers'. They arc kiod of unsophisticated rohbcries 

within commercial premises or targeting commercial goods or money ("shop 

mugging' ) commiued by a group or a person armed with an ofTensi"e weapon with a 

low level of actual or thrcat of force. violence. coercion. intimidation. phy,ic~l or 

psychological hann to persons. They arc ohjecti,dy and in general more serious and 

differcm in naturc to 'street mugging' and 'anacks againsl taxi dri'ers' as the rob~ry 

takes place al or within a place "here husiness serving the publi~ is ~arried out 

pm~ntially having u detrimental effect on Ihe business: it interferes with the li"elihood 

of the complainant and otb"'N working in the busint:ss aod put the saft:IY of public in 

j<:opardy. 

f43] rhercforc. in m~' ,i~". the prcSL'Tlt ca'ie is mOrc a caSt.' of an unsophisticated 

aggravated robbcry within commercial premises or targeting commercial goods or 

money ('shop mugging') and appropriate sentence for aggravated robberies "ith Ih05C 

characteristics at first blush appears 10 fall possibly wdl abo"", 'Stn:",t mugging' and 

","en above 'attacks againsl taXI drivel'll' but Ix'iow 'home invasions'. However.lhe 

more sophisticated of such agb'l',l,ated robberies wilh high level of aclual or thn:at of 

force . .. iolence, cocrcion. intimidation. pllysical or psycholoflical harm to I'<'»on, aod 

detrimental impact on Ihe businesses ,\ould make them similar to 'hom", ima~ions" 

and Sl:ntt:llC",d a~cordingly. 

[44] Therefore. it would ~ advisable for the stale to SlXk guidelines as to Ihe senkncing 

tari lT for u",,;nphi,licated and sophi5licaled aggravaled robberies '\ithin commercial 

prcmises or larflcting commercial gonds or money ("sbop mugging') from the Coun 

of Appeal in this appeal for furore guidance of sentencing judges and Mag;,tmtcs. 

1451 On the other hand. I am cons.:ious or the fact lhat il is the ullimat~ sentence that is of 

importance. mther than each slep in th", re"-,,ming process leading 10 it. When a 

sentence is re"iewed on appeal, again it is the ultima\<: Sl:ntence rather than each SICP 

in the reasoning pl"iJoC<'SS Ihat must be considered (~' ide Kuroicakau ,. The State 

[20061 FJSC S: CAVOOO6U.2005S (4 May 10(6). In ddermining whelher th", 

B 



s.:nh:rwing discretion has miscarried the appellate courts lIo not rely upon Ihe sarn~ 

mClhodology used by Ihe semencing jud!!~. Th.: approach laken by th.:m is to as.~s, 

whcthc-r in all the eireumstances of th.: case the semence is one Ihat could reasonably 

be imposed by a sentencing judg.: or, in other \\ords. that the sentence imposed lies 

within the pemlissible rdJIg.: [ Sha~mll' State [20IS] FJCA 178: AAU48.2011 (J 

[kcemher lOIS)I. 

[46J When the appellant's sentence of 07 years and 11 months is considered that gil'Cn the 

facts of this case I am of the view that he has no n::al prospect of success in appeal as 

far as his sentence is concerned. 

Prejudice tf) the u .f/l<Jndenr 

[471 No spo.'Cific prejudice had \xxn ple"d.:d h} the rc-spondcnt. 

Order 

1. Enlargement of lime against conviction is refused 

2. Enlargement of time against s.:ntencc is refused. 

Prematilaka 


