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R ULI NG 

[1] The appc:lIllnt. ag«l 75, had been indick'd in the High (oun of Labasa on II sing!.: 

count of rape eontnuy to s~tion 207(1) and (2) (h) and (3) of the Crimes Act. 2009. 

cornrnined 81 l'awlloCa ViJlII~e in Uua. in the Northern Dil'ision . The l'i~lim """u.s 05 

)~ars old allhe tim~ "fthe off~ncc. 

121 The informalion read as fol1o"s. 

COU!l7i 

StuttIHent o/Offtnu 

Omtrary 1<1 S"C(;OIl 2U~ (I) ,md (2; (h) Qlld (3) oJ Ihe Crlm(',' Act 
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JALE RA VULA , un Ih., j '" Jay o/April 2017, al /'.ulI'acu Vii/aRe in Bun, in 
lire Yorllll'rn OMsiun. JX'nnrUl~d IIII' \'u/\'Q o/LDU, U child wukr till' age 0/ 
IJ years, \.,th his lip!_ 

(3J At the conclusion of the summing-up on 01 March 2018 the assessors' opinion had 

been UD3n1ffiOUS thill ttK- appellant was guilty of ttK- charg" of rape against him. The 

learmxl lrial judge h .... agreed wilh the ilSSCSSOrs in his judgment delilL'I'Cd on the 

sam" m>, c(Hwicled and on 02 M~h 20111 SCnl.,ncoo him 10 II ,.,ar-;; and IJ\!, 

months ofimprisonm<:'nl with 11 non-parole perioo of 07 years and II Y, months. 

(4] The appellant had filed a slightly untimely notic<:, of appeaV application fOf leale to 

ar>PCal on 06 April 20 18 against ool1l'iction. He had tendered amended/additional 

grounds of 3Wal on conl'iction and scntence on 19 i\ugu.st 2020. Thcttafto:r. the 

Legal Aid Commi,;.sion on his behalfh:ld filed an amenued notice of appeal against 

',:~m~iction. bail pending appeal application and wriuen submissions on 28 September 

2020. The statc had tendcred its wriucn submissions on 27 October 2020. The 

appellant in the meantimc had ""pressed his wisJt 10 abandon the St'nlCnce IIppeal and 

IIc~ordingjy he had filed an abandonment notice on 07 Seplemncr 2020 in Fonn J on 

his scntence appeal. 

151 In terms of section 21(I)(b) of the Court of Appeal Act. the appdlant oolJld appeal 

against oonl;ction only "'ith leave of colun. l1!.: tL'St for leave to ~al is ' rnsonabl( 

prosp,,~t or 8UCn'l'S' (sec C.UfllU " !O;h,tc AAIJ0029 of 2016: 4 Octoocr 2018 12018] 

IJC A 171, i"nuki " Stale AAUOOj8 of 2016: 4 October 2018 12018J FJCA 172 and 

StAle , . V~karau AAUOO52 ur 2017:4 October 201 8 1201 HI FJ('A 173, SAdrugu " 

The S'alt Criminal Appeal No, A.At' 0057 of 2{)15: 06 JW1C 2019 12019J FJeA87 

and Wa9!~aya, Stat~ [2019J F]CA 144: AI\U83.2015 (12 JlJly 2019) in order \0 

diSiingui~h arguable grounds lscc Chand \' Stale (2008J FleA 53: AAUOOJS of 2007 

(19 September 2008), Cbaudn' v S'II'e 12014J fleA 106: AAUIO of 2014 and 

,".i'''11 \' Stair (2013J FJCA 14: CAY 10 o(20)) (20 No\'ember 2013)] from oon­

arguable grounds. 
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(6] The IWO ground:; or appeal W1loo on behalf or 11M: appellant against cun\';CI;on ~ liS 

follows. 

TIN! I.£arncd Trial Judg.· IuuI ~rred In law and in fu,·ls in dirt·Clill~ the 
aSStUOf.' Mlli", ugreedfUt;u. Ihm i'S n(}l done in a/air und balanced m{Jnner. 
/() Ihe appel/all/·s cu.'" 

"l1H! I.ea"",d Triul Judge IIllIl (rred ill la,.. ami in f"elS by allm.ing lhe 
proUt·lIlion 10 '"ek lire opi'rion of the medic,,1 doctor in explai",nK ... har j,. 

m .. alll h) lhe complalnat.t slallng '11Illt Ille accused drank her pil'l ",·hich 
rxpianalifm by lhe doctor iI /to.st'd lIn SfX'cu/UliMl alld lhe Jocwr is 001 
qlfolljied a.< (m expert f() pr,,..ide an ""II/Marion 10 such II Jlatement by I/.e 
romploillllll/. Iherefilrc ha.! calls .. d a _m/manti"i miscarriag'· a/juslice . 

[7) The Ie"",.::d trilll judge had sunumm/.<:d the evidence led b) the prosecution and the 

derense in the summing-up 11:1 rollo"'"5. 

PRO.<iEqJTION CASE 

·,11/ The complaimml 1,'JIIji,'d Ihar silt' I I' 5 yell'S "Id. 

/UI 011 tlU! day oflhe inl"ilkm_ 1M accuwd hi'" ,-all .. 11 I ... r h) waving 01 
h~r She '",d /(ririe illlt) Ih .. on·u.I,'d ·s Iwu.<t' She !rad laken UUI her ~h"es and 
gonc 10 him. rhe act·u,-cd IIlld laktll her III his ro .... " . 7Jwre was no OIW .. Ise /II 

lhe room /.II I"" lim .. 1M ac,v..,td iIlldlhell/{Jid her 00"11_ fit Md lhell 10kO! 
ou/ ha me'S!> and rrUl~'t'TJ (her Ihree qlll.lfIer rr"uIers). Sht' .\{Jid at Ihar limt 
slw hmi 1101 b.·lm " · .. arinl-": an)' dOlhrs, The ",ime,<.' .mid ·'Ih.'n !r •• drink my 
pip/"' 

1151 Wh~n Ihe complainOlrl IIaJ asked II 1101 did Ih .. occllud lise II> drint h"r 
pipi, she 'Suid he used his mouln. When a.rk",/ /0 show ",·1Ill1 pari (oflhe moulh) 
lhe "imes.< denwnslraltd by Ihowing her lips. When que.",·onl'l/ CU '" .. helher 
file accuwd was mi'rking her plpl illsidc or olll.,ide. the "'/T/f?SS saill inside. 

/16/ Whtn asW 10 ,how in .. hal purl a/ her OOdy is her pipi. lhe "}Iness 
dearly poimed lo"ard, lire aua IIfh.., groin, 

/ 17/ The romp/aittanl' mOlher, Ta/ill RIlSOffl. /e~'lifitd lhol on 5 April 
20/~, 'S"" "·a,· 01 hnmt Around ~ _OO In Ih" r,·cnl'lJ( SM had ht'rn bakU/g bunt. 
AI Ihal lime S,·,u (Ser""aia r,mibola) /""/ ~'an'l' /"''111', H"r dauglll~r Irad 
joJllYK'ed Stru_ Sera hi'" told lhe ""ilne ... /0 rut hI'r daughter "'/wI .,he ,,'IL' 
domg in 1M ",-",ustd·s room. Wlltn Tu/iu Iwd asb!d her dallRhier IoU 10 ... ·ha, 
happeO!"d, Illiliully slrt mId 1101 .aid aO!)lhinf:. The W;Int"H had axaln ILlkrd 
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Mr cWughler "hiJl did $M go and do In 1M accused 's room. If a daughler hild 
repl/ed Ih"s "8£1 Jia/I! ,akt' ow my dres.r and my lrousers and drink my pipi 
(l'agina) .. 

/11/ Tulia had Immediatd)' gone IV lhe occu.<ed's hou.f(, logel""r "'llh 1M 
complainant, and confrmued him. The aC('IlSl'd had said lhill Ihe cumplain"nl 
CQJIIC "nd asked }um /fM can mau one Juk;/or her (ml.'aning Fijian Il'IbacCO) 

ACQ1SW'SCdSf: 

'lUI 'Int' "('<'used j< 76 year,.' of age. lIe IOlally r/('nie.' Ih;' al/egalion againsl 
him. 

PSI HI! I~-\'Iifll.'d lhul QII Ihe day O/IM ",c,dent lite ('omplwmlllt had coml.' I" 
his Ito",.e around IO,W in lhe mormng. He had been sining in his ,,"ift 'J room 
al IW lirrw. His graml$un Tom",.; hru al.'o been IIIere. AI thaI lime his ,,"ife 
( ... /to is "uITering /rom paralysis /or 11U' pml 9 years due /(/ a siroke) hoJ 
crau·/I.'d 0111 o/Ihe room. The II/I,,..SS mid Iltal Iti~ Jill/ghter-in-Ia", Suul"ai(l 
(hi .• son lliianl/.' S " 'ift) 14<75 ,,{so at hmne a/1M lime 

11('1 The /1fcUIt'd rrJlifi .. d lhal aOa lhal he '1"(1\' him: JOli n On hi5 PrJ lIhUr 
rw '"'O ,htfdren, 1M C!!mDiaimml and Tomasi lIwe waring in 1M room lie 
had Iold them 10 Slop playing. 71r1.' childrrn hOO also been lookinp at lhe 
pl""os rhat ,,"er .. inside Ih .. room (pholO alh,.m), 

Illl Thereafter. Senl"llaia had told lhe mmpfalllani 10 go Oul and lhe 
compiainanl had left, 

01" grollnd 0/ flppea/ 

IS] 1m, appellant's complaint is hased on paragraph 71 of lhe summinll-up which ;s as 

follows. 

'PII In Ilti.1 casc it hu.. bet'n agrud b} lite proseculion olld the dt'./enc:-e /() 

thollhe romp/(llooni is 
lhe proSeCIIliOll It) pro"c 

" "",h his lipJ. ' 

[91 The appcllll1ll argues that ;\ v.'3.'i 'HOng for Inc lrial judge to ha.c rcfelnd 10lhe 

identity of Ihe appclllll11 as an wlmined fact. The Dgr"cd facts arc stated in parngl1iph 

5& of the summing-up. 
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lSI/ In I""ms oflN: fJ/'o"isiofIJ of,vction 135 of tilt' ('rintlno/Proudure Act 
~(), ./3 (If 2009 ("Criminal Procedure /lC/ J, lhe prosecution and Ihe de/eM/' 
hlll'1' consell/I'd TO (r,'{// (he /ollowing /acu as "AIimiltcd FIU'ls" or "Agreed 
F(l(:iJ"" ",ilhouf pilK'mg n;!CeSSl'') e.-itkllCe w prOI'/!' llrent' 

1_ THA T Ih,' /lccm,,1i in Ihls mllller is JALE RA VUlA , 
1 THA T lhe comp/amom inlh,l' malla i~' LDU, ",ho;'1 be/ow lhi' 
age of JJ yearJ. 
3. 

complilinom col/j lhe accuscd "8u Jiole ,. mtaning 
grond-fmh"r JUlie. 

[IO[ When an aceus...-d doc:s not chalknge the idcntil> II does nol mean Ihat he: admilS the 

impugned criminal act, It is dear from lhe admiltcd facL~ and the appellant's evidence 

thaI "hat he was eh;.lIenging was the acl of orall~ pe~lrating 1m, child ,'ietim'$ 

vagina and not tilt: fact thaI he was inside the room wilh her al Ihe £l:1e\'am lime, 

Thl:'ft'fon:. for all inlents and PUrposc$ the idenlil>' of the appellanl .... 'lI5 001 COl1lested. 

1I1I In Rn hid \ Sla lr [20101l'JCA 3: AAUOO3.2014 (17 I'ebruar) 2020) il .... 'as held by 

the Coun of App.:al imtr alia as follo',s, 

'/}-I) /n TIre Dun n ~ Rarmon 11956) ,\'ZL R (p sr ul sr): 

"We lhink il prOfWr TO llllJ IhUl na Infrequ~mly in Ihl,I' Courl a Jlld?,c's 
summmg up is microscopicully anolyud in order 10 find somr 
rxpn'sslon'if phrase fN .Iome Ir~<lI,"~nJ oflhe tl'ltk'K:e upon ... ·h,c}, 10 

fi,und an oPMClI ago"'.!1 con";"""n. il ntU,'1 b,' bill .,ddom Ihol a 
.wmmln?, up if wilholll uny imfWrfocliollS. bUI ;1 is IWI Ihe /unClion of 
Ihis COIII'IIO ron.,idl'r ... eulher lhis or lhal phrul-e ... as lhe fw,1 .. hich 
mighl hm'ing chmen (R \. Imma, R ,._ OMil':{. (/9F)JJ Cr. lpp. R. 
22, 25). or II'hNh.., more "r Irss l'lrei'.! should Iu".e been pili 011 
parlicular pariS of/he /'\'/dence b/ll to dell'rmme broutJ/) and genua/I)' 
... 'hel;"'r in the ~ltmming up 1M case Will /ulrl) pili be/ore lhe JUI') and 
if Ih~ Slimming "I' has Iione Ihat (IIltl all rtlrwml ;'IS!U.'S ha,,~ be,'n left 
jiJr decision h> lhe jul'). "{} objeclwn cun Iw loun 10 il. " 

Ar,'" u ,' Hm" /'.w,d and ,111O(her I' H"?,illllm Il96J/IO FI.R p.J7 .. ,i/ 
hm bern fr"qut'lIIly pointed 0111 (hoI Iht, "ial judge ;J IInd,'r n" 
obll?,olion IfI exp/oin in delOiJ lhe ccut' for 1M defollCe fJ/'m'ided l/wl hi. 
slimmin?, up af a "hole i.f/Oir 

{lSi II i.J trill' lUI< lhal in consltkring Ihr SlImmin?, lip Ih<! netd is If} lakt' a 
"',ji.'ic "I"'" .if ilS c""'('nIS and /Q d,,''''mi'''' ... ·he,Mr Ih.,rt M., Iwen oJ/) 



madirrCI/on ur tl()n .. },r~{'(ion, 1M I'ffl!('1 v/" hich could hol'l.' un impacl un Ihl' 
final OUI('oml' of Ill.! Iriol. 

[12J The~forc, there is no rea;;onable prospe<.:t of success of this appeal ground. 

or- ground of appl'ili 

[I3J The IlJIpcllant lakes e~ttp'ion to tnc do<:tor"s e, idrnce who WliS not an expcn lfl 

e.~pI3ining the meaning of the phr..asc 'm.: accused drank her pipi' as stated In 

paragraph 63(\'ii) ofthc summing-up 

'1631 E.'idmu 1.(Dr, T"ld ""f ll;/Ilulit; 

(ij Currenll) she is un-inK OS" ,\I~dic,,1 Officer UI Ill.! , ... ·O""Ull"/U lIospilu/ 
SM hus hem SI'''';''I: ailM ,\'obom.-aiu Hi~'pi/alfrum 1015 I" dme 

(ii) She cundacud u medicu! uamintllion an /it;: romplaituml, on 6 April 
1017 

(iii) /lowe,·a. in Ihi.' cast' Ih.> pra)'I''''lIion ''''.1 rdying on ,he dQ(,'lur'J 
t'\'ilkl/c~ nol in reiulian to lhe ml'dical examinalioll cmwac/cd by hu on 1M 
romp/oinanl, bUI I" I'.fpluin 10 rourl Iht struclure of Ihe /tllU1lt gtnl/u!iu 
(txre,nt,/wui illfe",,,! Kl.'nilU/ia af a ff!mo/t) .. , ... 

r 14] II is I'IOt clC"'<l1 in what context lhe state had askl.'d the do<:lor to explain Whal tht , iclim 

had lold. The SIal' courn;el submilled al the htaring lhat il was possible Ihallhe doclor 

was asked to explain on what the ",clim may ha\C lold h,m and reoordcd b) him al 

the medical e~amination. 

1151 The doctor mlI) not hal c been an ex~rt in attributing a meaning 10 .... hal lhe victim 

had lold him. Nc\cnhckss. the mother oflhe' ielim whost evidcncc ",as led a:. recent 

complaint cvidencc"~ the prosecution Ilad. -;aid in her evidence as follows. 

'/61/ E"idlmel.' flft"t TIlIi" Ru<oro 

(I) She le'liji .. d Ihol "M is ,e~'d'nK in \"U\t·aca. Sua. SlK' il morri('d m Bull. 
lIer hu.fhunds 'Ulme is JeptC'a Uro. TMY "U''I' On<' ('''ild IOge/Mr_ lire 
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""mp/amanl LDU Tire romp/aiMnt', dati' a/ hirth is 5 March lOll. 
Therefore, 5M .. iII be turninK 6 YPlJl'S oj agl' n<'X1 ,Honda}'-

(ii) The ... imelI re.wlfii'd /hal on 5 April l017, site lIm m Itomf al ,\'o"'aca 
Vifluge Around 4,00 in IhI' e"ening shI' hod been baking bu'lt. AI lhal lime 
SerJ,/ (Sent ... a;u j'UlliOOla) had crJmI' home. She is one a/the Illdiu married in 
Na ... afa, lIu d'lUf:.hter had/ollll ... ed Seru, Suu Iuui ,old Ihe 1I'llnUS to U$k /u>r 
doughier M'hal ."ht' ... as doinK in H,. Jialt· 's mOIll. 

(;ii) U'I'II lile .. jwu had al'h-d hrr daur.:!yer, fnitiolly her dal!£hUr had nOl 
5aid am'fbing. 7111: ",/n,'SS hlld IIgain aded her dullghlf' " hal did IY'" go ami 
do in Ilu Jiale', mom Her doughier had upfil'd a' {olio ..... ·,· wQlli ruliuna "ej 

IIU 0 LOll nl 0 Bu Jitlle I' IUI'OItllla nontl i .';n;WI 1.1'; no nona IlIraUS/'l" qai 
runu,"Q lIa m)/lll pipi-. Wllich ml'lIns - 811 Jia/e lake aUI ml' dun and IIII' 
(rall"fr,~ lind dri"k III)' pipi (I'aginll/-, 

116) 1lIc victim' S c\'ido:r>ee on tile' ..arne point is as follows. 

(i) The romplainan( stoled Ih(lf she i.f J )'t(If.' a/ aKI' III" mothers name iJ 
Tulia Ru.,oro and hrr Jather '.~ name i.~ J,'{)(,ca (Jra. She JUlS no b,others ur 
liners She reside., 01 ,\'0\<'0"0 "il/age 
(ii) ~ .. lIMn' letlifled lhal SM .bJ(.rMS IJI! Jia/e alld al\O .. hue 8u Jiale 
rl'side" Yu Jia/e" MilSI' i .• near 10 her ha,tle, 
fiji) DII! m mrlamUJu teslified Ihar on til., dll)' O(IM incrdtml, !he ar:cu\'fdhml 
cu/ledher hI' >I({rjng at her. She had gOll<! into Ilu .lIalr 'r "'m~e, She had 
/(llfen filii her f~.' urnlf!()ne lu him. RuJwIc had laiM her If> hU mom. 
Thfrf "'0,' 110 our r/.<r in 'M 1"f1llm qt (he tim .. , 1M w.'cused hgdlhen laidh .. , 
dO"'I!, fie had dlf>! luken oul he, drw gnd tromer.' (ht'f th,ee wuarter 
(romer.'/. She " /lid IIllhlll / ' '1111 shl' had nolMl'1I "'ellri", ""r clolhes. Tif /' 

" 

("ii) Thereafter, lhe ... ·itnesf le.,tified (hal .\a Se,u (auIII SefJI) u.,·!ced he, to 8" 
away Alml Sen! h",1 bet'n ill her room (j( Ihe lime, Tillm she IUld S'''''' hallie 
IO';/h AUIII &ru. The comP/aim",' had Ihell told her nrolher ofwlu,t hap~l1ed 
(M'haIIM accused had done 10 her/. 
("iii) The lI'itnen dturly idl'ntified Bu Jill/I! us the uccused ill till' casl'. 



[17} Tnerefon:. in Ih.,. context of the ""idence of thc viclim and her mother. lhe doclor's 

e.~planation which was similar to "hat the victim and her mother had already said in 

"'\'idence carmot be said to ha\'e caused a miscarriage of justice. 

[181 ~rcfore. the1"\' is no reasonable prospect of success in appeal as rar as this gmund of 

appeal is concemed. 

Lal<' on bait pl'nding appeal. 

119] In Tinlin ' " SlIlte POlS] ~JCA 95; AAU09.20Il (17 Jul) 20]5) the Coon of Appeal 

reilcroled Ihc applicable legal pro, isions and principles in bail pending appeal 

applications as earlier SCt OUI in DlIllIggan ,. The Stwlr AAU 48 of 2012 (3 

Do:ccm.ber 2012) 1201211'J('A 100 and rcpcalN in Zh"ng \ . The Slal r AAt; .u of 

201 J ( 15 July 2014) a~ r"llows. 

'[$/ Therl' is al$/} before lhe COlirt em applictJ/lon for bail pending apfH'al pllr$uunt 
/0 seCIion J3(1) of Ihe A("I. The POI<"!'r afthe Courl of Appra{ to granl bail pending 
fJpfH!1I1 1TUl) M t.terciwd by ajuJlicc of apP<'(I{ plfr.~lIal1l1/J ..ecfio" J$(I) oflhe A("I 

((II /" Zhong - .... Th .. $ lfJ'" (AAU ·14 of 2U11: Jj July 201-1) / muM .fome 
ohwr .. ation.,· ,'" r .. lolio" /0 the grnmmg Ilfbail pending uppeo/. It i." lI{Jprapri,"e 10 
N'peal r/w.'e Ilbsen"utimrs In thi .. filling 

~(2$J If"helhcr bail Mnd 'n, 0pPfIlI.<Jr,mld he grunf£d is a ltWaer br 1M 
exerc;"e o(rhe COUrI'S dj'f" 'lion. The II ords IIII'd in S .. C/;Olt 1) (2) ur~ c!.'ar. 
1M COUri may. if il WI'S fil. admil an uppel/am IU bail pending appl'lll 7M 
di..crctjglr i.. 10 bt txcrci.ed in ClCCordgnq .. llh wpMished guidrllna. Tho..e 
guide/ll'lfs are It! hefourul in Ihe earlier ckc;siuru of/his courl and mh.'r cases 
delermining sllch applkot;O/u·. In (J{/' liliW! rhe diKr~li"n Is sumea /Q the 
po .. i .• ianl o(the Ball det 2002. 11r<! disc.-;>tion mt<S/ be e:urdsed in a IIWnner 
fho.l is /l()llna.n..islt'nt wilh the /hIil ACI 

[26J 1"h~ starli'lg point ill considl'rinJ[ UII upplicalion for boil pending 
aPfH'lI/ rs /0 remll lhe diSlim."lion bet .. un a permn ... /w. hal no/ OC"" 
CO/ll'iClcd and o'/I)O)"SIM presumption oJrmrocerrce a,ul a P<'rwn ,,'110 IKu hun 
conl"icleli und . .-enleneeu III a lerm 'if impnl"Orrment. (" Ihe former case. und", 
.<eelion 3(}) of Ih~ BuH Art lher~ is a uhw/ab/~ pnmmpllQn in fm"Our of 
gran/mg bail. In lhe laller case. und"r JfCfioor )(-1) of the Bail A(·t, lhe 
pre".mpli(m infu,vllr of grull/ing ooil is di.ploced. 

/27J Otlc~ il Juu been U('("('pleu lhal under the Qai/tlcllhere i.. no presllnlmion 
in (a'l'UI" ,,(bail ((If II w'l'"kleu pen"n IIppeo/inr.: "gain'l clm"krion Wid or 
sentence, jl i .• nccown IQ mn.idrr lire /iJeler, lhal are rtl"'ont 19 11K 
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eXi=rci~( "fthe JI'crctlon. In IhI' firsl In..,allCt' thfJ/f arc Si.'t (Jut III .~ection 1-
(J) o/tM &i1.JCI .. hich stales 

"II 'hen u wurl Is "(m,~ldl'ring tit/! p,rantin8 11/ bail to tI pefson who 00,1' 
tlp(Waled ugalnsr com'lCIion 01' ~entenu lhe court muSI lak( 1'110 

u<:count. 

(a) Ihe liklihood II/""cress in lite appeal, 

(b) lhe likely lime hrfare the uppeal hearinp" 

(e) lhe propurlion O/Ihe "fixinal senlnlce "hich .. ill }ull'e hun ur\'ed 
h} lhi! (l{J(Wllant "hen the appt"/ is heard ~ 

[lH] tllrlla"gh .feCilon 1- (Jj Impuus an obligatian on the Courl 10 lake in'" 
ace""nl the thru muller>' listcd, lhe strtiQIl <101:$ IlOl p,w;,ludr a aJurl from 
lafrinp, i/1/o a('('Owll (InY olher malla .... hich II cansider.y la N> relewInr 10 Ihe 
upp/iralion. /I fu.t{ bCfn well n/uilll,lhcd hy ra.res drdded In Fiji IlIpl bail 
O!nding IlPDell1 should only be gran/crt "'her, Ihi're arc exeteriwl 
circum,"ances, /'1 Apimi Vun it'arlll<'u r"'1l and Or/un -,'- R (J9~81 U fLR 
lJl, Ihe ('ourt of Appeal emphasised Ihe ol'e"idinx imparlance of lhe 
exccptjlUlal circum,./imees 'fqllirl'menl 

~/t has /wen a rule 0/ praclit'/f fo' muny)'t!ars lhat "here un ""cused person 
Iws been Iried aoul convicted of an 'iffi'nce and unflmn!d 10 a term of 
imprisOIlm.'nt. onll' in excfminnai cjrp.m"wIKO ",ill he br rel.'used "n hail 
during 1M pmding (.(an aptIftIl ~ 

(19] The requj'emenllhat an applicant t,,'tablish ext'eplional Ctr<'lurulam:n is 
significant in I,.." "'~'s, Fir.\I. f,Jrwljr",,,/l'ircllml'/anCn mqv ht: rkwfd a.1 a 
mailer 10 br considered in uddll/on W lite Ihree r~lars Ii.ted In gctinn I:' OJ 
n[ Ihe Ball dCI rltus, t,..,n if all applicant doe,~ nat brmg his application 
wilhin le,'lion 17 (J), thefl' m,,}, he exCl'plional ('trflimItallcti »hlch mil) be 
Sllifici~nt 10 justify a grant a/bail ~""ing up~al, -"ecomil!'. exrerliolW/ 
ri,rumJlanftS ,.lmuld be ,';e"'ed as e faclOr Ii" ,''', court /II runsidrr "Mn 
delermminl: 1M chances o(,wc,..,.u. 

{JO] 
P ~;'~~~~"~'~';'Umstalll't" , .. '<IS dlscl/.,.,...d by Wurd 

h ~~f,;.;;';'."'" crimlnul 

"The likelihood 0/ SIIrrtss has al"'(1)',. heen a jactor the courl has considered 
in app/I('a/ions /01' buif ~n"ing appeal and secllon 1- (J) IW'" trlaclS lhal 
requirement, Hu,,'e"e, II Kn'es no indiCa/IOn lhatthere has been uny chall}{e ,n 
lite manner In "'/licit Il,e courl d~lerminrJ Ih~ quCSllon and ,III' roun,' in fiji 
ha,,( long rf(fui'ed tI wrr high likdilu>t>d o(suca,'" 11 is ni>l "uffickm Ilwl 
1M at'prol rai.e. argllahlt POit1l5 and I! is 'WI [Dr /111' "Ingle judge (>II an 
application (Or baif ffl!nd 'ng tlp{wal lQ drive inta liN {lCfuq/ meriU o( Ihi' 
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· , 
[311 It /0111)1<5 thar Ihe /0111[ sraoulint,! requirelr.f'lIi Ihal boil pt!"ding 
apP<'(ll wlll/JII/y be !:rarlled m exceptiunal eircllm.I'lanCes i~ 1M reMun ,..11) 
"1m- coorn:e.f 0/ the appeal su(Ceeding~ /ucwr in set'liol/ /7 (3) has he,," 
inll!fpnll.'d h.' this em.,., 10 mean a 'OCr) hi/{h likdihood 0/ !,.,'CI'SS • • 

[20] In Ral .. . Iop£ S"niln!i & 01"$, , . Thf Slate AAU 4 1 of 2004 ( 23 Augll~ 2(04) the 

Coun of Appeal sai<.llhat the likclihuod of socccu mll,1 be ad,JT\.~ fi~t. and the 

two ",main;ng maneD in S,I]{3) of 1m: Bail ,\~ , namdy "/Ire likely lime hefi,re the 

ul'peallw/.l'ing~ and ~Ihe pmportitl/l ofrhe ''''j!inal ,'I.'IIlence .. hleh "ill hm~ be"" 

sen'ed by the applicolli .. h' >11 the apfX'/I/ i,~ hellr"" arc djn:ctlv re)s;\ant . olliv i(th, 

Olun Qf(eph 1M" i.. u rcullil"fi!wod (/(SU«('" oUx"rwisc. tho>C latter matleTS 'are 

QlloJe'(Scc also Ra ni!:,.." Staff [2019] FJCA 81; AAU0093.2018 01 May 2019) 

121 J In Kumap' Sialf' 12013J l'JCA 59; f\AUI6.20\3 (17 J\IDC' 2013) the Coun of Appeal 

$aid This ('ourt haj' applied j·t'clion /7 (3) on Ill<' hillis thul th,> tnr .... mauer" listed in 

the sec/ion are mandator) bllt not ,he only lfKl/fer$ lhol Ilze Courl ma) ta~ into 

Ui:<"Olml .. 

[221 In Qura j , Stair [201:!j l'leA 61; AAUJ6.2007 (1 October 2012) the Coun of 

Appeal SIDled 

'U w"/lid apvrar Ihm namjom" drcunlflunces i1 U matlf( Ihm is CQf!Sidered 
ofjer Ihe mqtln"' liIIWin lecI;on I ~ (3)OOw bel'll C"01!.id .. red On Ihe 011(' lumd 
l'Xuptianal circum.uanus may IN relied llpon e"en ... hen the app!i£'ant falls 
short of eMabll~hing a reawn 10 ${runt h<l1I IInder UCt;o" I~ OJ. 

On 1M mher hand exc .. ptional cirCllm5tance. is al;/> relel'Unt .. hl.-n 
('(Inslderin/: tach oj,he malkrs lisled in stclion J ~ (3). , 

In] In Ba/flggan the Coun of Appt:a1 funher $aid that 'ThI.- bllrtkn 0/ 'lath/yin/: /hf Caliri 

thil! 1M appeal has a wry hi~1r likelihood "f.YIICctss resb ... ilh the .II/pel/anl' 

(241 In QWN! it \> .. a.~ .1.8\cd llLal: 

~ The /OCI 11m! lire mlllerial rais.'d arg"abli: poilUs IhOl warralUed Int' Corm 
o/:~ppeal nearingfllli urgultU'nt ",din the brrwjil (J/the trial re('(Jf'd due .. not bj 



ilse:lfkud 10 lhi' conclusion Ihallhae Is a \"("1)' high likelihood thaI 1M appeul 
"'ill sU('cted ... " 

[25J Justic", B)me in Simon John Macartney "" The Statc Cr. App. No. AAUO\03 of 

200t! in his Ruling regarding an application for bail pending appeal said I,ith 

reference to arguments based on inadt:ljuat) of the summing up of the trial [also <;cc 

Talal!!,' Stllt\' [20171 FJCA 8M: A13UI55.2016 (4 July 2017)1. 

"{lO}. . ..AlItlu!w maller~' refirred 10 hl'iw ApJ1I!lIanf ami hi.~ criliei~m "f 
fhe trial Jrldge fiJI" ul/egedl) nol lIMng Ul:leqool., directiollS 10 Ihe msessor, 
are IIt)/ mafias ",'h,ch I as u ~lI1gle Judge llelll'inx un uppi/cUllan for bull 
pending appeal should aUtmpl e..-en 10 comment (In. 7711')' urt malleTJfiH" fh., 
hdl COllrl " 

1261 Qauli quoted S~ nilo li and ()the~" Tht' Stat£ AAU 4 1 of 2004 (23 August 2(04) 

when: Ward P had ~aid 

'"The lI"'teru! rtSlrktian <In lIran/ing ""if pe"dinR apfNu./ 0.\ fS/ab/i,IheJ b)' 
m.les by Fiji /s Ihm il may anly "" granled" here Ihere (ITe excepl!()ool 
cirClimSIIlIK'"S, Tool ;,. still Ih,' po5iliQr' <JJUi / da 001 accept thai, in 
cansidedRJ.! wlletocr slICh c-jT('umsrance,I' exis.r. tlte COlfrl cannot romil/a Ihe 
applicant"s charUC:ltr, pcrronul circumM<I1K"f'S and WI) olher mallUS nln"Uni 
10 Ihe delCrminalllm, 10150110/(' l!tal, In /lU",)' oft/,.. "ust'S .. htre ,'xO'plio/1a1 
cjfcum~/aa,vs 1/(1I'e ken 6'11m11O ('xil/, IOC Y orol'(' ."a/ely Qf principally frllm 
/he urplicant's Prr.<nnaJ circum'lanas .I·uch as wrrme we und (roi/ty or 
serin",. medical ,ondilion. ~ 

[271 Tltcrefor;" the legal ]XlSilioll appcars 10 b.: lhal the appellant ha.~ the bUTd~n of 

satisf) ing tho: appellate coun firstly of the ~.:istencc of mailer.; set OUt undel section 

17(3) of the Bail Act and thereafter. in addition the c)(istencc of exceptional 

circumstances. Howe\~r. an a~lIant can e\'en rei} only on 'exceplional 

circumstances" iocluding t':(trcmely achcrse personal circurus\.ancC':'l when he cannot 

satisfy court of the P'est"IlCC ofmatl~rs under section 17(3) of the 13ai[ Act. 

12111 Out of thc thre .. factors listed under Sl:l,:tion 17(3) of the Bail ACI ·Iik .. lihood of 

soccess" would be considered first and if Ih .. appeal ha) 11 'vc/"}' high likelihood of 

succe$$'" then It..., oLhcr two matters in 5t"etion 17(3) need to b.: oonsidc-n:d" for 

othel'\lisc they halc no practical pu~ or result. 

u 



{291 If an uppellant cannot reach too higher ~tandard of ',C0 high likelihood of succe~s' for 

bail pending appeal. the wun nc:c:tl not go onto consider the other two factors under 

section 17(3). Howe"er, the coun "ould still )l'C wheth .. r the appellant has shu"n 

other e:<cc:ptionaJ circumstances to warrant bail pending appeal independent of the 

requirement of 'very high likelihood of succc~s'. 

(301 As I ha"e alread} held the appellant docs not have C:V1.'n a I"ClISOIUIble prospect of 

suce<c'Ss in eith .. r of his appeal grounds. Therefore. he obviously does not have a ' .. er) 

high likelihood of succes.~·. 

PI] Therefore. the appellant i~ nOt "ntitled to bail pending app.:al. 

1. Lea,,! \0 appeal against eomiction i~ refused. 

2. Rail pending appeal is refused. 

FU\ 


